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EQUITABLE CONVERSION! 


III. 


HE way having been cleared, as stated at the end of my last 
article, I now proceed to consider the subject of equitable 
conversion. 

Equitable conversions, like actual conversions, are of two kinds, 
namely, those which are direct and those which are indirect; and 
the reason for making this division of equitable conversions is 
the same as that for making the corresponding division of actual 
conversions, namely, that a direct equitable conversion is, so far. 
as it is a conversion at all, a direct or immediate change (or what 
Lord Hardwicke in one case? calls a transmutation and in an- 
other case? a transubstantiation) of one thing into another, as, for 
example, land into money or money into land, while an indirect 
equitable conversion is, so far as it is a conversion at all, an 
exchange of one thing for another, as, for example, land for 
money or money for land, and is therefore a change of land into 
money or of money into land only indirectly, z.¢, through the 
medium of such exchange. 

A direct equitable conversion differs from a direct actual con- 
version in this, namely, that while the latter is a fact, the former is 
a pure fiction. To say, indeed, that a direct equitable conversion 


1 Continued from 18 Harv. L. REV. 83. 

2 Guidot v. Guidot, 3 Atk. 254, 256. 

8 Trafford v. Boehm, 3 Atk. 440, 448. It must be confessed, however, that Guidot 
v. Guidot and Trafford v. Boehm are both cases of indirect conversion. 
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is other than a pure fiction would be to claim for equity those 
miraculous powers which the ancient alchemists claimed for 
themselves. 

In order to state the difference between an indirect equitable 
conversion and an indirect actual conversion, it is necessary, first, 
to remind the reader that, in the making of an actual exchange of 
one thing for another, there are generally, though not necessarily,} 
two stages, namely, first, the creating by the owner of the thing to 
be exchanged of a right in another person to have the exchange 
made, with a correlative obligation to make the exchange, and, 
secondly, the actual making of the exchange; and, this being 
borne in mind, the reader needs only to be told further that when- 
ever these two stages exist in the making of an actual exchange, 
the creating of the right, if it be one which can be specifically 
enforced, causes an equitable conversion. It may be added that 
this right is sometimes legal, and sometimes equitable only. 

The immediate object of the direct equitable conversion is to 
cause a thing to devolve, on the death of its owner, not according 
to its true nature and quality, but according to the nature and 
quality which equity, by a fiction, attributes to it, for example, to 
cause land to devolve as if it were money or money as if it were 
land. So also it is the immediate object of an indirect equitable 
conversion to cause the right to have an exchange made to 
devolve, on the death of its owner, not according to the legal 
nature of the right, 2. ¢., as a chose im action, but according to the 
nature and quality of the thing to be acquired by the exchange, 
for example, to cause a right to have land exchanged for money, 
to devolve as if it were money, or to cause a right to have money 
exchanged for land to devolve as if it were land. : 

The ultimate object of a direct equitable conversion is to pro- 
mote justice, to aid the owner of property in accomplishing an 
object which he has in view respecting such property, or to 
promote public policy. The ultimate object of an indirect equi- 
table conversion, on the other hand, is to give more full and 
complete effect to an act done by the owner of property in respect 
to such property, and to carry out more fully his presumed inten- 
tion respecting the same. 

Of direct equitable conversions there are more than one 
species. The most familiar is where an actual conversion of 


1 18 Harv. L. REV. 2, 3. 
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property has been made by some person other than its owner, 
and under such circumstances that justice requires that, on the 
death of its owner, it should devolve as if no such conversion had 
been made, and accordingly equity for the purposes of devolution 
re-converts it, 2. ¢., by the adoption of a fiction, treats it as if it had 
been actually re-converted or as if it had never been converted, 
so that land into which money has been converted, though it will 
devolve at law as land, will devolve in equity as money, and 
money into which land has been converted, though it will devolve 
at law as money, will devolve in equity as land. In short, equity 
will declare the heir or devisee of the deceased, on whom the land 
has devolved at law, to be a trustee thereof for the personal repre- . 
sentative of the deceased, and will treat him accordingly, and will 
declare the personal representative of the deceased, on whom the 
money has devolved at law, to be a trustee thereof for the heir or 
devisee, and will treat him accordingly. It will be seen, therefore, 
that this species of direct equitable conversion is caused by 
means of a trust,—a trust, however, which is peculiar, first, 
in being an implied or constructive trust, z. ¢., a trust created, 
not by the owner of the property, but by equity itself, and, 
secondly, in being precisely like the ancient use, 7. ¢., a simple or 
passive trust, a trust in which the cestuz gue trust has the entire 
control over the property in equity, and in which the trustee is 
merely the servant of the cestut gue trust, and has no other 
affirmative duties to perform than to convey the property as the 
cestut que trust shall direct. 

In all these particulars this species of direct equitable conver- 
sion differs widely from an indirect equitable conversion, for, 
though a trust is often the cause of the latter, yet it is always a 
trust created by the owner of the property, and is always an active 
trust, —a trust also in which, if the trust be valid, the right of the 
cestut que trust is limited entirely to enforcing the specific per- 
formance of the trust. Moreover, it is not the existence of such a 
trust, but its capability of being specifically enforced in equity, that 
is indispensable to the creation of an indirect equitable conversion, 
While, therefore, it is the doctrine of trust that causes the direct 
equitable conversion last spoken of, a trust being the machinery by 
which equity transfers property from its legal owner to another 
person, it is the doctrine of specific performance that causes the 
indirect equitable conversion. 

If we look a little more closely into the nature of these two 
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kinds of equitable conversion, and observe a little more closely the 
differences between them, we shall find that, while an indirect 
equitable conversion constitutes the first step, and the first step 
only, toward an alienation of the thing to be converted, and an 
acquisition by the alienor or some other person, of the thing into 
which the conversion is to be made, the direct equitable con- 
version now in question constitutes a complete alienation in equity 
of the thing said to be converted, and a complete acquisition in 
equity of the same thing by another person, though with a ficti- 
tious quality attributed to it. We shall also find that, while an 
indirect actual conversion is caused by the exercise of an absolute 
right of property, and hence the conversion itself is absolute, and 
an indirect equitable conversion is caused by the creation of a 
relative right, and is itself relative only, the direct equitable con- 
version in question is caused, not by the exercise of any right, but 
by the power of equity, and hence the conversion which is caused 
by the exercise of that power and the right which is created by its 
exercise are both absolute, in so far as it is in the power of equity 
to make them absolute! 

There is also another particular in which the direct equitable 
conversion in question differs from an indirect equitable con- 


version, namely, that as the former exists only for the purpose 


of changing the devolution of the property which it affects, so it 
exists only for an instant of time, while as the latter is brought 
into existence by the creation of a right to have an actual conver- 
sion made, so it continues to exist until that right is specifically 
enforced, or otherwise ceases to exist. It follows, therefore, that, 
when a direct equitable conversion has once accomplished its 
purpose of causing money to devolve as if it were land or land as 
if it were money, the fiction ceases, and henceforth equity 
regards the money as money and the land as land. 

For the present, however, we shall be occupied exclusively with 
equitable conversions of the indirect kind, and my chief object 
in saying in this place what I have already said about direct 
equitable conversions is to caution the reader against the danger 
of confounding the former with the latter. As the fact of a direct 
equitable conversion is much more easily expressed than that of 
an indirect one, the reader will often find himself under a sore’ 


1 See infra, pp. 250, 260, 264, 268. For the sense in which the terms “absolute 
right” and “relative right” are used in this article, see 13 Harv. L. REV. 537-538, 
546, note. 
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temptation, when dealing with indirect equitable conversions, to 
say of money that it is land in equity when in fact it is merely 
liable to be exchanged for land, and of land that it is money in 
equity when it is merely liable to be exchanged for money. This 
temptation, however, he must resist if he would avoid the most 
serious errors. He must remember that while actual conversions as 
well as equitable conversions may be either direct or indirect, yet 
the only actual conversions which are known to the law are those 
which are indirect; and hence direct equitable conversions have no 
actual conversions to correspond with them. If an actual conver- 
sion of land, for example, directly into money or of money into 
land were possible, it would be admitted by all that the nomen- - 
clature belonging to direct equitable conversions could be used 
only when the actual conversion which was to follow would also be 


direct. The fact being, however, that there is only one kind of 


actual conversion known to the law, it is equally true that the 
nomenclature which belongs to direct equitable conversions can 
be used only when the equitable conversion is not to be followed 
by any actual conversion; and it must not be supposed, because 
there are two kinds of equitable conversion, and only one kind 
of actual conversion, that therefore the latter stands in the same 
relation to each of the former. When land is exchanged for 
money, the land never becomes money, nor the money land, 
either in equity or otherwise; when the exchange is made, they 
both change owners, but the land remains land and the money 
remains money all the time, in equity as well as in fact; and the 
only reason why the land is said to be converted into money and 
the money into land is that he who before owned the land now 
owns the money instead, and he who before owned the money 
now owns the land instead; and the only reason why the creation 
of a right to have money exchanged for land is said to cause a 
conversion of the money into land in equity is that this right 
devolves as if it were land, and equity looks upon it as substituted 
in the place of the money. 

An indirect equitable conversion can regularly be made only 
by the owner of the thing to be converted, and in a broad sense 
it may be said that it can be made by him in one way only, 
namely, by creating in some other person a right to have an 
actual conversion made; and such a right, if it be one which 
equity will specifically enforce, will cause an equitable conver- 
sion. Why? Because, if the owner of such a right die during its 
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continuance, the right will devolve in equity, if it be a right to 
have money converted into land, as if it were land, and, if it bea 
right to have land converted into money, it will devolve as if it 
were money. Why will the right so devolve? Because equity 
looks upon it as sure to be specifically enforced, unless the cor- 
relative obligation shall be voluntarily performed, and when the 
right is so enforced, or the correlative obligation is so performed, 
the result will be an actual conversion of money into land or of 
land into money, with all the consequences which follow such a 
conversion. If, for example, A and B enter into an ordinary 
bilateral contract for the sale of land by A to B, we may assume 
that, up to the moment when the contract is made, A owns the 
land to be sold and B owns the money to be paid for the land, 
and these are absolute rights. When the contract is made, A and 
B each acquires a new relative right, namely, A a right to have 
money, and B a right to have land, and at the same time each of 
them incurs a correlative obligation, namely, A to convey the 
land and B to pay the money; and, as equity regards it as certain 
that both these obligations will be performed, it regards the new 
relative rights as having superseded, for the purposes of devolu- 
tion, the former absolute rights. To be sure, B’s money will, in 
case of his death, in form devolve upon his executor, but it will 
be only a form, as it must eventually go to A in payment for the 
land. So A’s land will in form devolve, in case of his death, upon 
his heir or devisee; but this again will be only a form, as the land 
will eventually have to be conveyed to B in performance of A’s 
obligation. As, therefore, the new relative rights have superseded 
in equity the old absolute rights, they ought to devolve, not as the 
old absolute rights would have devolved, but as the new absolute 
rights would devolve, if the sale had been complete; and hence, 
if B die before the purchase is completed, his new relative right 
under the contract will devolve in equity on his heir or devisee.? 
In the example just put, moreover, it is plain that B’s money, 
in case of his death, does not become land in equity for the pur- 
poses of devolution, for this money goes to A, as to whom no 
question of equitable conversion arises. It is not, therefore, B’s 
money, but his right to A’s land, that is treated by equity as land. 
So also, in case of A’s death, it will not be his land, but his right 


1 See supra, page 248, note. 
2 Per Lord Hardwicke, in Gibson v. Lord Montford, 1 Ves. 485, 494; Milner v. 
Mills, Mos. 123; Garnett v. Acton, 28 Beav. 333. 
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to B’s money, that equity will treat as money. And so it is in all 
other cases of indirect equitable conversion. 

How can a right to have an actual conversion made be created? 
In two ways, namely, either by a contract to buy or to sell land, 
or by a direction to another person to do so. Of such contracts, 
there are more than the one species already mentioned, though 
that is practically the only one that is bilateral, and is believed 
to be absolutely the only one by which an equitable conversion 
is created both of land into money and of money into land, as 
well as the only one in which an agreement to buy or sell land is 
alone sufficient to create an equitable conversion. Such a con- 
tract is also believed to furnish the only instance of an equitable . 
conversion which is always coextensive with the actual conversion 
which is agreed or directed to be made. 

As no right can cause an equitable conversion unless it can be 
enforced specifically, and as a bilateral contract for the sale and 
purchase of land cannot be enforced specifically at the suit of 
either party, unless it can be so enforced at the suit of each party, 
it follows that such a contract cannot cause an equitable conver- 
sion, either of land into money or of money into land, unless each 
party is capable of performing his side of the contract, and can be 
compelled to do so. If, therefore, the seller cannot make such a 
title to the land as the buyer will be compelled to accept, there 
will be no equitable conversion,! unless the buyer shall choose to 
accept such a title as the seller can make, though, if the buyer so 
accept the seller’s title as to prevent his afterwards objecting to 
its insufficiency, the effect of the contract will henceforth be the 
same as if the title had been good. So, if either party shall lose 
his right to enforce specific performance by laches or delay, the 
equitable conversion will then cease, unless the other party shall 
choose to waive the defense thus opened to him. Moreover, if a 
seller be unable to make a good title, and the buyer die before the 
purchase is completed, his executor may prevent a specific per- 
formance by refusing to pay the purchase money, though the 
buyer’s heir or devisee may wish to accept such a title as the 
seller can make, for the only person who can waive a defense to a 
claim is the person against whom the claim is made, and here that 
person is the buyer’s executor, for it is he who must pay the 


1 Green v. Smith, 1 Atk. 572; Broome v. Monck, 10 Ves. 597; Thomas, /# re, 34 
Ch. D. 166. 
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purchase money! And the same will, of course, be true of any 
other defense against specific performance which was open to the 
buyer when he died. So, if the seller die after the buyer has lost 
his right to specific performance by laches or delay, the seller’s 
heir or devisee may prevent specific performance by refusing to 
convey the land, though the seller’s executor will, of course, wish 
specific performance to be enforced, in order that he may obtain 
the purchase money. 

If a buyer die before the purchase is mastinnh and his right to 
specific performance is afterwards lost without the fault of his heir 
or devisee, the general opinion has been that the heir or devisee, 
though he cannot have the land, will be entitled to receive the 
purchase money from the buyer’s executor. Thus, where the 
contract was binding on the buyer, but a power of rescission was 
reserved to the seller, and was exercised by him after the death of 
the buyer, who died intestate, it was held that the heir of the 
latter, though he could not have the land, was entitled to receive 
the purchase money from the buyer’s executor? So in Whittaker 
v. Whittaker,’ where the buyer, after making the contract devised 
the land by way of family settlement, the plaintiff being the first 
tenant for life, but the buyer’s right to specific performance was 
lost after his death, owing to a long-continued uncertainty as 
to whether he had left sufficient assets to enable his executor 
to pay for the land, Sir R. P. Arden, M. R., held that the plaintiff, 
though not entitled to have the purchase money paid over to him, 
was entitled to have it invested in other land, to be settled to the 
same uses to which the land contracted for had been devised. He 
rested his decision, however, not upon the contract, but upon the 
will, and, for that reason, Lord Eldon, in an elaborate judgment in 
Broome v. Monck,* while approving of the decision, rejected the 
- ground upon which it was rested. So, if the seller die before the 
sale is completed, and his right to specific performance is after- 
wards lost without the fault of his executor, the general opinion 


1 Langford v, Pitt, 2 P. Wms. 629, 632 ; Alleyn v. Alleyn, Mos. 262; Milner v. Mills, 
Mos. 123; Garnett v. Acton, 28 Beav. 333; Hood v. Hood, 3 Jur. N. s. 684. And, 
as the buyer’s executor must pay the purchase money to the seller, if the latter be also 
the buyer’s heir, he may keep the land as such heir, and yet compel the buyer’s execu- 
tor to pay him the purchase money. Cum duo jura in una persona concurrunt, aequum 
est acsi essent in diversis. Coppin v. Coppin, 2 P. Wms, 291. 

2 Hudson v. Cook, L. R. 13 Eq. 417. 

8 4 Bro. C. C. 31. 

* 10 Ves. 597- 
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has been that the latter, though he cannot recover the purchase 
money from the buyer, can recover the land from the seller’s heir 
or devisee.! It seems impossible, however, to reconcile these 
views with any principle. Up to the moment of his death the 
buyer had only a right to the land, and that was on condition of 
his paying the purchase money to the seller, and he was also 
under an obligation to pay the purchase money on the condition 
of his receiving the land; and, on his death, his right devolved in 
equity on his heir or devisee, and his obligation devolved on his 
executor. It is assumed that the seller refuses to convey the land 
and that he cannot be compelled to convey it, and hence that the 
buyer’s executor cannot be compelled to pay the money to the _ 
seller. Therefore, it is said, he must pay it to the buyer’s heir or 
devisee! So also the seller, up to the moment of his death, had 
only a right to receive the money, and that was on condition of 
his conveying the land, and he was also under an obligation to 
convey the land on condition of his receiving the money; and, 
on his death, both his right and his obligation devolved at law 
upon his executor, though his obligation devolved also in equity, 
with the land, upon his heir or devisee. It is assumed that the 
buyer refuses to pay the money, and that he cannot be compelled 
to pay it, and hence that the seller’s heir or devisee cannot be 
compelled to convey the land to the buyer. Therefore, it is said, 
he must convey it to the seller’s executor! Could there be two 
more palpable nonsequiturs? A (the buyer’s heir or devisee) files 
a bill against B (the buyer’s executor) and C (the seller) to 
compel B to pay money to C, and to compel C to convey land to 
A. A is wholly defeated, and what is the consequence? That 
his bill is dismissed with costs? No; that his bill is dismissed as 
against C, but that a decree is made in his favor against B that he 
pay the money directly to A. Why? For no other reason than 
that it has been found that he is not bound to pay it to C. So, 
again, A (the seller’s executor) files a bill against B (the seller’s 
heir or devisee) and C (the buyer) to compel B to convey land 
to C, and to compel C to pay money to A. A is wholly defeated, 
but, instead of his bill’s being dismissed with costs, a decree is 
made in his favor against B that, as it has been found that he 
is not bound to convey the land to C, therefore he shall convey 


1 In Curre v. Bowyer, 5 Beav. 6, note (b), where the seller had died, and the buyer 
afterwards lost his right to specific performance, Sir John Leach held that the seller’s 
next of kin were entitled to the land. 
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the same to A! For neither of these conclusions, however, can 
any more than two reasons be given, namely, for the first, that the 
buyer’s heir or devisee has, without his fault, been disappointed in 
his expectation of getting the land, and that the seller is not 
‘entitled to the money, and, for the second, that the seller’s execu- 
tor has, without his fault, been disappointed in his expectation of 
getting the money, and that the buyer’s heir or devisee is not en- 
titled to the land; and none of these reasons are good. To make 
the first and third of any value it must appear that the disappoint- 
ment was, in whole or in part, the fault of the buyer’s executor 
and the seller’s heir or devisee respectively, and this neither 
appears nor is assumed. As to the second and fourth reasons, it 
would be sufficient to say that the fact of A’s not being liable to B 
is no reason for saying he is liable to C. In this case, however, it 
is possible to say more; for the non-liability of the executor of the 
buyer to the latter’s heir or devisee is a much clearer proposition 
than his non-liability to the seller, for his liability to the latter lacks 
only the performance of a condition, while he is, in law, a total 
stranger to the former. So, also, the non-liability of the heir or 
devisee of the seller to the latter’s executor is a much clearer 
proposition than his non-liability to the buyer’s heir or devisee, for 
his liability to the latter lacks only the performance of a condition, 
while he is, in law, a total stranger to the former. 

Upon the whole, it seems clear, on principle, that the executor 
of a buyer of land is bound, as such executor, only by his testa- 
tor’s contract of purchase, and that such contract binds him to do 
one thing only, namely, to pay the purchase money to the seller, 
and that he can be compelled to do this either by the seller, or 
by the heir or devisee of the buyer,— by the latter, because the 
payment is necessary to enable such heir or devisee to obtain the 
land; but that if, in a given case, the seller is not entitled to 
the money, the executor of the buyer is under no obligation to 
pay it to anyone, but is entitled to keep it as such executor. So 
it seems equally clear that the seller’s heir or devisee is bound only 
to convey the land to the buyer, and that he can be compelled to 
do this either by the buyer, or by the seller’s executor, —by the 
latter, because the conveyance is necessary to enable him to ob- 
tain the money; but that if, in a given case, the buyer is not 
entitled to the land, the heir or devisee of the seller is under no 
obligation to convey it to anyone else, but is entitled to keep it. 

If, in case of the death of the buyer before the purchase is com- 
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pleted, it be doubtful whether he has left sufficient assets to enable 
his executor to pay for the land, or if, in a suit for specific per- 
formance, his executor shall refuse to admit sufficient assets 
for that purpose, his heir or devisee may always secure the land 
by himself advancing the purchase money, and he may do this 
with a certainty of being reimbursed, if the assets left by the 
buyer shall turn out to be sufficient to reimburse him.! 

A contract for the sale and purchase of land has always been 
treated by the courts as creating an equitable conversion in favor 
of the seller as well as in favor of the buyer. In truth, however, 
as has been seen in a previous article,? such « contract works a 


conversion of the seller’s land into money on legal principles, and . 


without any other aid from equity than such as it affords by en- 
forcing the contract specifically against the seller’s heir or devisee. 
In short, the right of the seller to receive the purchase money in 
exchange for his land will devolve on his executor by operation 
of law, whereas, in order to create an equitable conversion, it 
must so devolve in equity alone. 

There is another species of bilateral contract which has been 
held, in a few cases,® to create an equitable conversion in favor of 
one of the parties to it, namely, a building contract, 2. ¢., a con- 
tract between a land owner and a builder for the erection of a 
building by the latter on the land of the former. In case of the 
death of the land owner before the building is erected, his heir or 
devisee will alone profit from the performance of the contract by 
the builder, and, therefore, there is strong reason why the land 
owner's right to such performance should devolve in equity with 
the land on his heir or devisee, though the performance must be 
at the expense of his executor, for, if such right should devolve, 
with the obligation to pay its price, upon the executor, the con- 
tract would be certain not to be performed, as the executor would 
find it much cheaper to buy off the builder than to pay him for 
performing the contract. Still, there is a very serious obstacle to 
be removed before such a contract can work an equitable con- 
version, namely, the refusal of equity to enforce the specific per- 
formance of the contract. Why is it, then, that such a contract is 
held to work an equitable conversion? Because formerly, and 


1 Per Lord Eldon, in Broome v. Monck, 10 Ves. 597, 614-615. 

2 See 18 Harv. L. REV. ro. 

8 For example, in Holt v. Holt, 2 Vern. 322, and ger Lord Hardwicke in Rook », 
Worth, 1 Ves. 460, 461. 
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when the doctrine was settled, equity did enforce the specific per- 
formance of building contracts, — and in fact it never refused to do 
so till since the time of Lord Hardwicke ;! and the doctrine is still 
adhered to? as being established by authority, notwithstanding 
the sine gua non of specific performance has failed, just as a con- 
tract for the purchase of land has been held to work an equitable 
conversion in favor of the heir or devisee of the buyer, notwith- 
standing the buyer’s right to specific performance has been lost, 
the court giving the money to the heir or devisee when he cannot 
have the land. Is, then, the doctrine that a building contract 
works an equitable conversion of the land owner’s money into 
land, just as a contract for the purchase of land does, to be 
deemed erroneous on principle? Yes, unless equity shall consent 
to make an exception in favor of the heir or devisee of a deceased 
land owner, to its rule that a building contract will not be specifi- 
cally enforced, — which, it seems, equity might do. 

The only other species of contract which it will be necessary to 
notice, as causing an equitable conversion, differs very widely 
from the two species of contract already considered, it being the 
unilateral covenant often found in English marriage settlements 
and marriage articles, to lay out a given sum of money in the 
purchase of land, or to purchase land of a given annual value and 
to settle the land so purchased. Such a covenant is, therefore, 
an agreement to make a settlement, the reason for making such a 
covenant instead of an actual settlement commonly being that 
the person who is to make the settlement has not the land at the 
time of the marriage, or has not land which he wishes, or is in a 
condition to settle. The reader will see, at once, therefore, how 
widely such a covenant differs from the ordinary agreement for 
the purchase and sale of land. It does, indeed, involve a pur- 
chase of land, and, therefore, an agreement for purchase and sale 
of land, but such purchase is to be made of some third person, 
not ascertained at the date of the covenant, and, of course, the 
agreement to purchase must be made with the same person. 
What is, however, of much greater legal importance is the fact 
that the particular land to be purchased is wholly unascertained, 
nothing, in fact, being fixed, except the amount of money thus to 
be laid out, or the annual value of the land to be purchased. 
What is of still greater legal importance, however, is the fact that 


1 See Rayner v. Stone, 2 Eden 128. 
2 Cooper v. Jarman, L. R. 3 Eq. 98; Day, Zn re, [1898] 2 Ch. 510. 
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the vital part of the agreement is to be found, not in the covenant 
to purchase land, but in the covenant to settle the land when pur- 
chased. Without this latter branch, indeed, the covenant would 
not constitute a contract at all, for, as it would be simply a cove- 
nant to purchase land with the covenantor’s own money, the land, 
when purchased, would belong absolutely to him, and, therefore, 
he would incur no obligation to make the purchase; or, to ex- 
press the same thing in another form, without the covenant to 
settle the land, no right would be created in anyone to have land 
purchased, and, therefore, the covenantor could neither be com- 
pelled to make the purchase, nor to pay damages for not doing 
so. It is, therefore, the covenant to settle the land which requires 
particular attention. What is meant by a settlement of land, or 
by settled land? The phrases “settled estate” and “settled 
land” have become very familiar in English law during the last 
half-century, no less than six “Leases and Sales of Settled 
Estates” acts having been passed between 1856 and 1877, both 
inclusive! and no less than five “ Settled Land” acts between 
1882 and 1890, both inclusive.2 Under these acts, a “settled 
estate” or “settled land” is declared to be any estate or land 
which stands limited to several persons in succession. The most 
familiar form in which land stands so limited in a marriage settle- 
ment is that of a limitation to the use of the intended husband for 
life, remainder, as to a part or all of the land, to the use of the 
intended wife for life, by way of jointure and in lieu of dower,’ 
remainder to the use of the first and other sons of the marriage 
successively in tail, or in tail male, remainder to the use of the 
daughters of the marriage as tenants in common in tail, remainder 
to the use of the intended husband in fee. Sometimes the first 
limitation of all is one to the use of trustees for a long term of 
years in trust to raise a certain sum annually, during the coverture, 
for the wife by way of pin-money; and generally the first limita- 
tion after the death of the husband and wife is to trustees for a 
long term of years in trust to raise portions for daughters and 
younger sons of the marriage, in the event of there being a son 


1 19 & 20 Vict. c. 120, 1856; 21 & 22 Vict. c. 77, 1858; 27 & 28 Vict. c. 45, 1864; 
37 & 38 Vict. c. 33, 1874 ; 39 & 40 Vict. c. 30, 1876; and 40 & 41 Vict. c. 18, 1877. 

2 45 & 46 Vict. c. 38, 1882; 47 & 48 Vict. c. 18, 1884; 50 & 51 Vict. c. 30, 1887; 
52 & 53 Vict. c. 36, 1889; and 53 & 54 Vict. c. 69, 1890. 

* Within recent times, the wife’s jointure seems to be generally secured by limiting 
to her, not an estate in land for her life, but a rent charge. 
17 
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of the marriage in whom the first estate tail shall vest. The only 
thing, however, that can be asserted broadly of marriage settle- 
ments is that they have for their object the making of a provision 
for the wife and children of the intended marriage; for, within 
the limits which that object prescribes, the limitations in such 
settlements vary, as the circumstances and the views of the par- 
ties vary. It follows, therefore, that a covenant to make such a 


- settlement must state the limitations to be made with the same 


particularity as the settlement itself, so that the limitations in the 
settlement will be a mere copy of those in the covenant. 

Such a covenant is generally made by the intended husband or 
his father, and is made with relatives or friends of the wife, as 
trustees for the wife and children, and it generally provides that the 
land when purchased shall be conveyed to the same trustees in 
fee, and to the several uses specified. The covenant is also 
generally made in consideration of the intended marriage, and 
of asum of money, paid to the husband or settlor by the wife’s 
father, as the wife’s marriage portion. 

Assuming the limitations to be such as have been already stated, 
it will be seen that, when the covenant, and consequently the 
settlement, is made by the intended husband, the covenant and 
settlement do not extend to the life interest limited to the hus- 
band, nor to the ultimate fee which is also limited to him, those 
limitations being, in effect, mere reservations by the husband. of a 
portion of what would wholly belong to him, but for the covenant 
and settlement. And even if the covenant and settlement be 
made by the husband’s father, it seems that so much of the cove- 
nant as is in favor of the husband cannot be specifically enforced, 
ds the considerations upon which the covenant is made extend only 
to the wife and the children of the marriage. Whether, therefore, 
the covenant be made by the husband or not, only so much of it 
as is in favor of the wife and children of the marriage creates rights 
which can be specifically enforced. In the first instance, more- 
over, it is only in favor of the wife that such a covenant creates a 
right, as the rights which it creates in favor of children will come 


into existence only as children are from time to time born; and, if 
there be no children of the marriage, the obligation created by the 
covenant will cease on the death of the wife, if the husband be the 
covenantor, and will cease, in any event, on the death of the hus- 
band and wife, and the land, if purchased and settled, will thence- 
forth belong wholly to the settlor. 
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Such, then, being the extent and nature of the rights created by 
the covenant under consideration, what is the extent of the equi- 
table conversion which it causes? The limitations covenanted to 
be made in favor of the husband do not, it seems, cause any equi- 
table conversion, even when the covenant is not made by him, 
there being no consideration for the covenant so far as it is in his 
favor, and, therefore, no right to specific performance. There is 
also another reason why the right of the husband, as well as-that 
of the wife, to a life interest can practically cause no equitable 
conversion, namely, that it expires with the life of its owner, and 
hence cannot devolve on his death. The only rights, therefore, 
created by such a covenant, which will devolve on the death of 
their owner, and which, being capable of being specifically en- 
forced, will devolve like land, are those created in favor of the chil- 
dren of the marriage. Moreover, as no child is generally entitled 
to a greater estate in the land to be purchased than an estate tail, 
and as such an estate expires on the death of the tenant in tail 
without issue, it follows that the interest of a child will devolve on 
his death only when he leaves issue. It must also be borne in 
mind that a covenant to purchase and settle land will cause an 
equitable conversion only so long as the covenant remains wholly 
unperformed, for, the moment that the land is purchased, the con- 
version before covenanted to be made is actually made, and the 
interests of the children will henceforth be land for all purposes, 
and without invoking the aid of equitable conversion. It will be 
seen, therefore, that the interest of a child under such a covenant 
can devolve as land, by virtue of the principle of equitable con- 
version, only when the covenant remains wholly unperformed until 
such child marries, has issue, and dies. 

As it is not the right to have land purchased, but the right to 
have it settled, that causes an equitable conversion, of course it is 
the latter right, and not the former, that measures the extent of 
the equitable conversion caused by a covenant to purchase and 
settle land. This is, in fact, no more than saying that, on the 
death, intestate, of a person who has a right to have land which is 
to be purchased conveyed to him in fee-simple, such right will 
descend to his heir, and hence there will be an entire equitable 
conversion of the price of the land into land; and that, on the 
death of a person entitled to have land which is to be purchased 
conveyed to him in fee-tail, his right will descend to his issue in 
tail, if he leave issue, and to them alone, and hence there will be 
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an equitable conversion of the price of the land into land for so 
long atime only as there shall continue to be issue of the deceased, 
while, on the death of a person entitled to have land, which is to 
be purchased, conveyed to him for his life, no right whatever will 
survive the deceased, and hence there will be, for the purposes of 
devolution, no equitable conversion of the price of the land into 
land. Yet, in each of the three cases just put, the right of the 
deceased to have land purchased is the same, namely, to have a 
given sum of money laid out in the purchase of land in fee- 
simple, or to have the fee-simple of land of a given annual value 
purchased. Why? Because it is of such land that the deceased 
is entitled to have the fee-simple, or a fee-tail, or an estate for 
life, conveyed to him. If, therefore, in marriage articles the in- 
tended husband covenant to purchase and settle land, in the man- 
ner before stated, while there may be an indefinite number of 
persons, each of whom will be entitled to enforce the covenant 
specifically, and to its full extent, yet, as the covenant will direct 
no limitation of the fee-simple in the land to be purchased, there 
will remain in the husband, in every event, an ultimate reversionary 
interest in the money to be laid out in land, as to which there will 
be no equitable conversion, and, if the covenant be performed, a 
corresponding interest in the land purchased and settled will re- 
main in the husband, 2. ¢., if the husband purchase the land, and 
convey it in fee to the trustees of the settlement to the several uses 
directed in the covenant, the last of those uses will be to the hus- 
band in fee. 

After what has been said, it can scarcely ve necessary to caution 
the reader against entertaining the notion that a single covenant 
to purchase and settle land can cause only a single equitable 
conversion, as it is obvious that each separate right, created by 
such a covenant, to acquire an inheritable interest in the land to 
be purchased, will cause an equitable conversion, provided the 
right be one which equity will enforce specifically; and even 
though the right be to acquire only an estate for life, there will in 
strictness be an equitable conversion during the continuance of 
that estate, though it will not be likely to be followed by any 
practical consequence. 

Between an actual conversion and an indirect equitable conver- 
sion there is the same difference as between an absolute right and a 
relative right! An absolute right exists for all purposes and as to 


1 See supra, page 248, note. 
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all persons, while a relative right implies a relation between two 
persons, one of whom has the right against the other, and the 
other of whom is under a correlative obligation to him who has 
the right. A relative right, therefore, as such, has no existence 
except in favor of the person who has it, and as against the per- 
son who is subject to the correlative obligation. So also an actual 
conversion is made in the exercise of an absolute right, and therefore 
it exists for all purposes and as to all persons, while an indirect equi- 
table conversion is merely an equitable consequence of a relative 
right, and is, therefore, necessarily subject to the same limitations 
as the right of which it is a consequence. Such an equitable con- 
version, therefore, can have no existence except as to the person 
of whose right it is a consequence, — least of all can it have any 
existence as to the person who is subject to the correlative ob- 
ligation. When, therefore, an intended husband, for example, 
covenants, in marriage articles, to purchase land, and settle the 
same, in the manner before stated, such covenant will create 
equitable conversions only as to the intended wife and the chil- 
dren of the marriage, — not as to the husband. If, therefore, the 
husband die intestate before performing the covenant, all his per- 
sonal property will devolve upon his executor, just as if he had 
made no such covenant; the only difference will be that the obli- 
gation which the husband incurred by making the covenant will 
also devolve upon his executor. In other words, the personal 
property in the hands of the executor will be subject to the bur- 
den of the covenant. 

Such are upon principle, as it is conceived, the effects produced 
by the covenant now under consideration in respect to the equi- 
table conversion which it causes. It is time, however, to inform 
the reader that a very different view is presented by the authorities ; 
for it has been held, from the earliest times, and without a dis-— 
senting voice, first, that any limitation directed by such a cove- 
nant, which confers a right to have the covenant fully performed, 
causes an equitable conversion into land of the entire interest in 
the money covenanted to be laid out in land, though the limitation 
which causes the conversion be only for life, 2. ¢., that the equi- 
table conversion is measured by the actual conversion which the 
covenant requires, and is coextensive with it; secondly, that every 
such conversion is absolute, not relative, or, at least, that the 
money covenanted to be laid out in land is converted in equity 
into land, not only as to the persons in whose favor the land to be. 
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purchased is covenanted to be limited, but also as to the covenan- 
tor; and accordingly it is held that a covenant by an intended hus- 
band to lay out money in the purchase of land and to settle the 
land in the manner before stated will, immediately on the solemni- 
zation of the marriage, cause a complete equitable conversion 
of the money so covenanted to be laid out, not only as to the wife 
and the children of the marriage, but as to the husband also, sub- 
ject only to the condition of the wife’s surviving the husband, for 
the limitation covenanted to be made in favor of the wife for her 
life will give her an undoubted right to enforce a full performance 
of the covenant. 

Thus, in Lingen v. Souroy,! where an intended husband cove- 
nanted to lay out an identified fund of £1400 in the purchase of 
land, and to settle the land in the manner just stated, and there 
was no issue of the marriage, and the husband died without having 
performed the covenant, and leaving his wife surviving him, and 
having devised all his real estate, with a certain exception, to his 
nephews, and bequeathed all his personal estate to his wife, whom 
he also appointed his executrix, and the nephews filed a bill 
against the wife, claiming the £1400 subject to the wife’s life in- 
terest therein, Lord Harcourt made a decree in the plaintiff's 
favor, holding that the £1400 passed to them as land, under the 
husband’s will, by virtue of the words “ all my other lands in the 
city and county of York, or any other part of Great Britain” ; and 
his decree was affirmed by Lord Cowper on a rehearing. The 
plaintiffs, therefore, accomplished the extraordinary feat of re- 
covering against the testator’s wife on the strength of a right 
vested in her by the covenant to have the £1400 laid out in land 
and settled on her for life. It is to be hoped that such an instance 
of a damnosahaereditas would be sought for in vain elsewhere 
than in Lingen v. Souroy and other cases? which have followed its 
authority. If the husband had died intestate, his heir would have 
been relieved from a portion of the burden of proof which rested 
upon his devisees, for the latter had to prove, not only what the 
heir must have proved, but also that they had been put by the tes- 
tator in the place of the heir, and it seems clear that, by the word 
“lands,” the testator meant lands of which /ocality could be predi- 
cated, ¢. ¢., actual land. 


1: P. Wms. 172, 10 Mod. 39, Gilb. Eq. Rep. 91, Ch. Prec. 400. 
2 For example, Walrond z. Rosslyn, 11 Ch. D. 640. 
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In Edwards v. Countess of Warwick! an intended husband cove- 
nanted that £10,000, being a part of the intended wife’s marriage 
portion, and which was to be deposited by the wife’s father in the 
hands of trustees, should be laid out by the latter in the purchase 
of land, to be settled on the husband for ninety-nine years, if he 
should live so long, remainder to the first and other sons of the 
marriage in tail male, remainder to the husband in fee. The 
marriage took place, and the husband afterward died, leaving a 
son in whom the first limitation in tail male vested, but who after- 
ward died without issue, and thereupon all the limitations cove- 
nanted to be made of the land to be purchased with the £10,000 
were exhausted, and the money had never been laid out. It - 
would seem plain, therefore, that the husband’s reversionary inter- 
est in the 410,000, which had been personal property from the 
beginning, and which, on the husband’s death, had devolved on 
his personal representative, for the benefit of his wife and son, 
became an absolute interest on the death of the son, whose share 
therein devolved upon his personal representative for the benefit 
of his mother and his half-sister, 2. ¢, his mother’s daughter by a 
second husband. It was held, however, by Lord Macclesfield, 
that this reversionary interest was converted in equity into land, 
and, on the husband’s death, descended to his son and heir, and, 
on the death of the latter, descended to zs heir, namely, the 
plaintiff's wife, who was his father’s sister, and his decision was 
affirmed by the House of Lords. 

In Lechmere v. Earl of Carlisle? the facts were substan- 
tially the same as in Lingen v. Souroy, except that the intended 
wife’s jointure was by way of a rent-charge, instead of a life estate, 
and that the intended husband died intestate. The bill was filed 
by the husband’s heir, and was for a specific performance of the 
husband’s covenant to lay out £30,000 in the purchase of land, 
and to settle the land; and a decree was made in the plaintiff’s 
favor by Sir Joseph Jekyll, M.R.,— which was affirmed by Lord 
Talbot on appeal. 

In one respect the decisions in the last two cases are even less 
defensible than that in Lingen v. Souroy, for in the latter there 
was a right in the wife to have the covenant specifically per- 
formed, while in Edwards v. Countess of Warwick and Lechmere 
v. Earl of Carlisle there was no such right in anyone, either when 


1 2P. Wms. 171, 1 Bro. P. C., Toml. ed., 207. 2 3 P. Wms. 211. 
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the bill was filed or at any time afterward. In Edwards v. Countess 
of Warwick only one of the limitations which the husband cove- 
nanted that his trustees should make ever took effect, and that 
expired on the death of the son without issue, and it will, there- 
fore, now be admitted that the equitable conversion which had 
once existed had ceased to exist before the bill was filed! In 
Lechmere v. Earl of Carlisle the wife, on whose marriage the 
covenant to purchase and settle land was made, was still living, 
and was entitled to a jointure, but, as her jointure was to consist 
only of a rent-charge, she would not be entitled to any estate in 
the land to be purchased, — only to a charge thereon, and, there- 
fore, she had no right to have land purchased and settled; and, 
though it has generally been supposed that such a right would 
work an equitable conversion, and was expressly so held in 
Walrond v. Rosslyn,? yet I shall endeavor to show hereafter that 
such a view cannot be supported. 

In Lingen v. Souroy, Edwards v. Countess of Warwick, and 
Lechmere v. Earl of Carlisle, it was alike held that there was an 
equitable conversion in favor of the husband’s heir or devisee, 
and, therefore, in favor of the husband himself, and yet the hus- 
band’s only relation to the covenant which was assumed to have 
caused an equitable conversion was that of covenantor and ob- 
ligor, he having no right whatever under the covenant, and no 
rational person will claim that a covenant can work an equitable 
conversion, except by virtue of a right or rights which it creates. 
It was also necessarily held in each of these three cases, and was 
expressly held in Lechmere v. Earl of Carlisle, that the husband’s 
heir or devisee could maintain a suit for the specific performance 
of the covenant; and yet it was not possible that such heir or 
devisee should, as such, derive any right of action whatever from 
the covenant, It was also necessarily held that a relative right 
and the correlative obligation ® could coexist in and devolve from 
the same person, — a thing plainly impossible. 

The reader will also bear in mind that the true question in each 
of these three cases was, not whether the money in question had 
devolved from the husband upon his heir or devisee as if it were 


1 Walrond v. Rosslyn, 11 Ch. D. 640. “ To keep on foot the notional conversion 
of money into land, it is evident there must be a right in someone to insist upon the 
actual conversion.” Lewin on Trusts, roth ed., 1158 (c. xxxii). 

2 Supra. 

8 See supra, page 248, note. 
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land, but whether a right to have the money laid out in the pur- 
chase of land, and to have the land settled as stated in the 
covenant, had so devolved; and if the court had taken that view, 
and adhered to it consistently, it could not have made the decision 
that it did make in either of these cases, for it could not have 
failed to see that no such right could devolve from the husband, as 
no such right was vested in him, — that his only right consisted in 
the ownership of the money in question, and that that money 
could not possibly devolve from the husband as if it were land as 
a consequence of the specific performance of the covenant, since 
such specific performance would necessarily involve a transfer of | 
the money from the husband to the seller of the land, and that 
such money could devolve from the husband as if it were land 
only by means of a trust created by equity itself, namely, by treat- 
ing the personal representative of the husband as holding the 
money as a trustee for the husband’s heir or devisee. 

By way of showing how radical were the mistakes which the 
Court of Chancery was capable of making at about the time when 
the three cases now in question were decided, the case of Chaplin 
v. Horner! may be referred to, where an intended husband cove- 
nanted in a marriage settlement to lay out £2000 in the purchase 
of land to be settled on himself and his heirs, and after his death 
the daughter and only child of the marriage filed a bill, as her 
father’s heir, against her mother, as his administratrix, for a 
specific performance of the covenant, and Sir Joseph Jekyll, M. R., 
made a decree in her favor; and yet the words in italics were 
wholly inoperative, and so the covenant was simply that the hus- 
band would lay out £2000 of his own money in the purchase of 
land, and, as the land, like the money, would be absolutely his, the 
covenant was a mere nullity. | 

_ The only other mode in which an owner of land or money can 
cause an equitable conversion of his land into money or of his 
money into land, is by the creation of a trust or duty to sell his 
land, or to purchase land with his money. Such a trust may be 
created either by deed or other act zuter vivos, or by will, though 
it is nearly always done by will. Instead of creating a trust, how- 
ever, a testator may, by his will, simply direct a conversion to be 
made, #.¢., he may confer a power upon his executor (I say 
executor, for he is nearly always the person selected) to sell his 


11 P. Wms. 483. 
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land, or to purchase land with his money, at the same time mak- 
ing it his duty to exercise the power.!. Why does the creation of 
such a trust or duty cause an equitable conversion? For the 
same reason that a contract causes an equitable conversion, 
namely, that equity will enforce the specific performance of such 
trust or duty. 

When such a trust is created by deed, the equitable conversion 
takes place the moment that the deed is delivered; when such 
trust or duty is created by will, the equitable conversion takes 
place the moment that the testator dies, 2. ¢., the moment that the 
will takes effect. If, however, the trust or the duty be subject to 
a condition precedent, the equitable conversion will not take 
place until the deed or will takes effect, nor until the trust or duty 
becomes absolute. But the mere fact that the actual conversion is 
not to be made until some event which is certain to happen shall 
happen, for example, until such a person shall die, will not affect 
the time when the equitable conversion will take place. Why 
not? Because the time when the equitable conversion takes 
place depends, not upon the time when the trust or duty is to be 
performed, z.¢, when the specific performance of it may be 
enforced, but upon the time when the right to have it specifically 
performed is created. It is, as we have already seen, the creation 
of this right which causes an equitable conversion, and a right 
may exist presently, though it is not enforceable until a future day, 
just as a debt may exist presently, though it be not payable until 
a future day. IfI have a right to-day to have certain land sold on 
the death of A, and one half of the proceeds of the sale paid to 
me, my right will be less valuable during A’s life than it will 
be after his death, but its legal nature will always be the same, 
whether A be alive or dead. 

When it is said that such a trust or duty as has been described 
creates an equitable conversion, no more is meant than that it 
will do so if certain other things concur. We have already 
seen that a covenant, in a marriage settlement or marriage articles, 
to lay out money in the purchase of land will not cause an equi- 
table conversion, nor even create a contract, without the addition 
of a covenant to settle the land when purchased; and so it is of a 
trust to sell or purchase land. To the creation of a trust a cestué 
que trust is indispensable, and to the creation of a duty a person to 


1 See 13 Harv. L. REV. 549. 
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whom, or in whose favor, the duty is to be performed is indispen- 
sable. A trust or duty, therefore, to sell land must be followed up 
with some disposition of the proceeds of the sale, and a trust 
or duty to buy land must be followed up with some disposition of 
the land to be purchased; otherwise no trust or duty, still less 
any equitable conversion, will be created. What such disposi- 
tion must be in order that a valid and binding trust or duty may 
be created, we have seen in a previous article ;! and it may now be 
added that any disposition which will be sufficient to render the | 
trust or duty valid and binding will also be sufficient to cause an 
equitable conversion. What will be the extent of such equitable 
conversion? It will be precisely coextensive with the disposition — 
made of the proceeds of the sale, or of the land to be purchased. 
Thus, if a trust or duty be to sell land, and divide the proceeds of 
the sale between A and B, the entire fee-simple of the land will be 
converted in equity into money. If the trust or duty be to sell 
the land, and pay one half of the proceeds of the sale to A, the 
fee-simple of an undivided half only of the land will be converted 
in equity into money; and yet the entire interest in the land must 
be sold in order to ascertain the amount to be paid to A. While, 
however, the actual conversion will thus extend to the entire inter- 
est in the land, the trust or duty will extend only to this one half 
of the proceeds of the sale, and the remaining half of such pro- 
ceeds will belong to the person or persons to whom the land 
belonged when the sale took place, and to whom the land would 
still belong if it had not been sold, and that, too, not because of 
any equitable conversion, or of any other principle of equity, but 
by virtue of common law principles alone, just as the entire pro- 
ceeds of the sale would have so belonged if the creator of the trust 
or duty had devised the land to trustees upon special trusts, and 
had given to the trustees a mere authority to sell the land, and had 
made no disposition of the proceeds of the sale,—in which case 
such proceeds would belong at law to the trustees to whom the 
land belonged when the sale was made, and would be held 
by them on the same trusts on which the land was previously 
held. 

If, on the other hand, the trust be to purchase land, and convey 
the same to A and B in fee, it seems that there will be no equi- 
table conversion of the money into land, as A and B can each 


118 Harv. L. REv. 22. 
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claim one half of the money, just as A could claim all the money,! 
if the trust or duty had been to purchase land and convey it to 
him in fee, but if the trust be to purchase land, and convey the 
same to A for life, remainder to B in tail, remainder to C in fee, 
there will be a conversion in equity of the entire interest in the 
money into land. 

In truth, the medium through which an indirect equitable conver- 
sion is made, whether it be a contract, a trust, or a duty, always con- 
stitutes the first step towards an alienation of the thing to be 
converted, and an acquisition, by the alienor or someone else, of 
the thing into which the conversion is to be made. Moreover, this 
first step, while it does not in law or in fact complete either the 
alienation of the one thing or the acquisition of the other, yet it 
does do both in equity in a qualified sense, and it is for that reason 
that it is said to cause an equitable conversion. For that pur- 
pose, however, the contract, trust, or duty must be binding and 
irrevocable, and must also be capable of being specifically enforced 
in equity. 

If the equitable conversion be caused by a mutually binding 
bilateral contract for the purchase and sale of land, the contract 
constitutes the first step by the seller towards the alienation of the 
land, and the acquisition of money instead, and the first step by 
the buyer towards the alienation of his money and the acquisition 
of land instead, and the contract is said to cause an equitable 
conversion both by the seller and the buyer, because equity looks 
upon the seller as having already parted with his land, he having 
incurred an obligation to part with it which equity will specifically 
enforce, and because equity looks upon the buyer as having, for 
similar reasons, already parted with his money, but chiefly be- 
cause the seller has acquired by the contract a legal right to have 
the money paid to him on his conveying the land, and the buyer > 
has acquired a legal right to have the land conveyed to him on 
his paying the money, both of which rights, being specifically en- 
forceable, devolve in equity, the one as if it were money and the 
other as if it were land. If, on the other hand, the equitable 
conversion be caused by an unilateral covenant to purchase and 


1 Seeley v. Jago, 1 P. Wms. 389. In the converse case, however, of a trust to sell 
land, and divide the proceeds of the sale among several persons, any one of the per- 
. sons interested may insist upon a sale against the wishes of all the others. Deeth v. 
Hale, 2 Mol. 317 ; Trower v. Knightley, 6 Madd. 134. 

2 See supra, page 248. 
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settle land upon the covenantor’s wife and the issue of the mar- 
riage, such covenant will constitute the first step towards an 
alienation by the covenantor of the money to be laid out by him, 
and towards the acquisition, not by the covenantor, but by his wife 
and issue, of the land to be purchased. How are the wife and 
issue to acquire the land? Of course, they are to acquire it 
through the covenant to settle it upon them; and hence it is that 
the latter covenant is indispensable to the equitable conversion ; 
and hence it is, also, that the covenant to purchase and settle land 
causes an equitable conversion only to the extent of the right or 
rights which it creates to have the land settled. To that extent, 
however, a covenant to purchase and settle land constitutes a . 
complete step towards the alienation of the money by the cove- 
nantor and the acquisition of the land by the wife and issue, and 
hence, to that extent, it causes an equitable conversion of the 
money into land. The reader will observe, however, that, under a 
covenant to purchase and settle land, a question always arises as 
to the extent of the equitable conversion which the covenant 
causes, while, under a contract for the purchase and sale of land, 
no such question can ever arise, a conversion in equity of the en- 
tire interest in both the money and the land being a necessary 
consequence of the contract. 

Finally, if the equitable conversion be caused by a trust or duty 
to convert land into money, or money into land, such trust or duty, 
each being unilateral, will constitute the first step towards the 
alienation by the creator of the trust or duty, of the thing to be 
converted, and also the first step towards the acquisition, not by 
the creator of the trust or duty, but by the cestuz gue trust, or the 
person for whom, or in-whose favor, the duty is to be performed, 
of the thing into which the conversion is to be made, or of some 
interest in it. How, then, is such an acquisition to be made? 
Only by means of a gift from the creator of the trust or duty, and 
this is another reason why some gift by the creator of the trust or 
duty of the thing into which the conversion is to be made, is in- 
dispensable to the equitable conversion, and also why the equi- 
table conversion can be coextensive only with such gift. To the 
extent of such gift, however, the trust or duty to convert land into 
money, or money into land, constitutes a complete step towards 
an alienation of the thing to be converted, and an acquisition of the 
thing into which the conversion is to be made; and hence, to that 
extent, it necessarily causes an equitable conversion of land into 
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money, or of money into land. In this case also, as in that of a 
covenant to purchase and settle land, a question always arises as 
to the extent of the equitable conversion caused by the trust or 
duty. 
We have seen that an unilateral covenant to purchase and settle 
land can, upon principle, cause an equitable conversion only in 
favor of persons on whom the land is covenanted to be settled, — 
not in favor of the covenantor, or those claiming under him. So 
also, and for the same reason, an unilateral trust or duty to convert 
land into money, or money into land, can, upon principle, cause 
an equitable conversion only in favor of the cestud que trust, or 
the person for whom, or in whose favor, the duty is to be per- 
formed,—not in favor of the creator of the trust or duty, or of 
those claiming under him. We have also seen, however, that, in 
respect to a covenant to purchase and settle land, the authorities 
do not at all support this view, but hold that every covenant to lay 
out money in the purchase of land, and to settle the land, causes 
an equitable conversion of the money into land as much in favor 
of the covenantor and those claiming under him, as it does in 
favor of those on whom the land is covenanted to be settled and 
those claiming under them; and it may now be added that the 
authorities present the same view in respect to equitable conver- 
sions caused by a trust or duty to convert land into money, or 
money into land. 
_ We have also seen that according to the authorities the extent 
of the equitable conversion caused by a covenant to purchase and 
settle land is measured, not by the extent of the right or rights 
which the covenant creates in the land to be purchased, but by the 
extent of the actual conversion which the covenant makes neces- 
sary. How do the authorities answer this question in respect to 
an equitable conversion caused by a trust or duty to convert land 
into money, or money into land? Or, rather, how do they answer 
it in respect to such a trust or duty created by a will, for in 
respect to a trust created by deed they do not answer it at all. 


C. C. Langdell. 


CAMBRIDGE, Jan. 14, 1905. 
[Zo be continued. | 


1 Smith v. Claxton, 4 Madd. 484 (second devise); Jessopp v. Watson, 1 Myl. & 
K. 665; Hatfield v. Pryme, 2 Coll. 204; Clarke v. Franklin, 4 Kay & J. 257; Richer- 
son, Jn re, [1892] 1 Ch. 379. 
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THE DEVELOPMENT OF JURISPRUDENCE 
DURING THE PAST CENTURY? | 


HE term “jurisprudence” has been used with so many mean- . 
ings, and each meaning is so vague, that it is necessary at 
the outset of any discussion of it to limit in some way the mean- 
ing intended to be put upon it. By jurisprudence, as used in the 
programme of this Congress, I understand to be meant the whole 
body of law of the European and American nations, regarded as a 
philosophical system or systems; in short, the science of justice, 
as practised in civilized nations. My own topic, therefore, is to 
describe the changes in the law or in the understanding of the law 
in the civilized world during the past century. 

So broad a subject cannot, of course, be treated exhaustively, 
nor can any part of it be examined in detail. My effort will be 
merely to suggest, in case of a few branches of law where the 
changes seem to be typical, the course and reason of those 
changes. 

If we compare the condition of the law at the beginning of the 
century with its present condition, we shall gain some idea of the 
amount of change in the law itself and its administration. In 
England conservatism and privilege and the dread inspired in the 
heart of the people by the excesses of the French revolution con- 
spired to retain in the law the medieval subtleties and crudities, 
though the reason of them had been forgotten and the true ap- 
plication of them often mistaken. The criminal law was adminis- 
tered with ferocity tempered by ignorance; all the anomalies and 
mistakes which have disfigured its logical perfection are traceable 
to the period just before the beginning of the last century. Crim- 
inal procedure was still crude and cruel. The accused could 
neither testify nor be assisted by counsel; legally, death, actually, 
a small fine or at most transportation, was the punishment for most 
serious offenses. The amount of crime in proportion to the popu- 
lation was enormously greater than now; there were no preven- 


1 Address delivered before the Congress of Arts and Science, at St. Louis, Septem- 
ber 20, 1904, in the Division of Jurisprudence. 
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tive measures, no police, not even street lights. The law of torts 
occupied almost as small a place as it did in the proposed codes; 
the law of contracts was so unformed that it was not certain whether 
Lord Mansfield’s doctrine that a written commercial agreement 
needed no consideration, would prevail or not. Business corpora- 
tions were hardly known; almost the whole field of equity was 
hidden by a portentous cloud. Lord Eldon had just become 
chancellor. What the law of England was, such with little dif- 
ference was the law of our own country. Its application to the 
complex life of the present was not dreamed of; and it had to 
be greatly changed before it could be adapted to the needs of 
to-day. Yet to say, as did Bentham, that it was rotten to the 
core and incapable of amendment was grotesquely incorrect; to 
say, as one of his latest disciples did, that it was the laughing- 
stock of the Continental nations is strangely to misread history. 
In 1803, with all its imperfections and crudities, it was probably 
the most just and humane system of law under which human 
beings were then living. 

On the Continent, feudal rights characterized civil law; torture 
was the basis of the administration of criminal law. And in no 
country of any size had the people yet obtained what had been 
given to Englishmen by their greatest king more than six hundred 
years before, — a common law. Each province throughout south- 
ern and western Europe had its custom, each land-owner his own 
jurisdiction. The rigor of the criminal law had been somewhat 
modified in France by the legislation of the revolution, and just at 
the beginning of our century the Civil Code, first of the French 
Codes, was adopted. These codes, temporarily or permanently 
impressed on a large part of Europe outside of France, consti- 
tuted the beginning of modern legislative reform. 

The spirit of the time molds and shapes its law, as it molds 
and shapes its manner of thought and the whole current of its life. 
For law is the effort of a people to express its idea of right ; and 
while right itself cannot change, man’s conception of right changes 
from age to age, as his knowledge grows. The spirit of the age, 
therefore, affecting as it must man’s conception of right, affects 
the growth both of the common and of the statute law. But 
the progress toward ideal right is not along a straight line. The 
storms of ignorance and passion blow strong, and the ship of prog- 
ress must beat against the wind. Each successive tack brings us 
nearer the ideal, yet each seems a more or less abrupt departure 
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from the preceding course. The radicals of one period become 
the conservatives of the next, and are sure that the change is a 
retrogression ; but the experience of the past assures us that it is 
progress. 

Two such changes have come in the last century. The eighteenth 
had been, on the whole, a self-sufficient century ; the leaders of 
thought were usually content with the world as it was, and their 
ideal was a classical one. The prophets of individuality were few 
and little heeded. But at the end of the century, following the 
American and French revolutions, an abrupt change came over 
the prevailing current of thought throughout the civilized world; 
and, at the beginning of the period under discussion, the rights of 
man and of nations become subjects not merely of theoretical dis- 
cussion but of political action. The age became one of daring 
speculation. Precedent received scant consideration. The Amer- 
ican revolution had established the right of the common people to a 
voice in the government. The French revolution had swept feudal 
rights from the civilized world. Although the French Republic 
was just passing into the French Empire, it was an empire which 
belonged to the people, and one of which they were proud. The 
Emperor was the representative and the idol, not of an aristocracy, 
but of his peasants and his common soldiers. The dreams of Na- 
poleon himself, to be sure, were not of an individualistic paradise, 
where each man’s personality should have free play and restraint 
on his inclinations be reduced to the minimum; but so far as he 
was able to put his centralizing ideals into execution he raised but 
a temporary dam, which first spread the flood of liberty over all 
Europe and was finally swept away by the force of the current. 

Starting from this point, the spirit of the time for more than 
a generation was humanitarian and individualistic. In political 
affairs independence was attempted by almost every subordinate 
people in the civilized world, and was attained by the South Amer- 
ican colonies, by Greece, and by Belgium. In religion freethink- 
ing prevailed, and every creed was on the defensive. In society 
women and children were emancipated. Slavery was abolished, 
and the prisons were reformed. It was a destructive rather than 
a constructive age, and its thinkers were iconoclasts. 

But a change, beginning with the second third of the century, 
was gradually accomplished. The application of the forces of 
steam and electricity to manufacture arid transportation has had 


a greater effect on human life and thought than any other event 
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of modern times. The enormous power exerted by these forces 
required great collections of labor and capital to make them effec- 
tive. Association became the rule in business affairs, and as it 
proved effectual there, the principle of association became more 
and more readily accepted in social and political affairs, until it 
has finally become the dominating idea of the time. The balance 
has swung; the men of our time are more interested in the rights 
of men than in the rights of man; the whole has come to be re- 
garded as of more value than the separate parts. Beginning with 
the construction of railroads, the idea attained a firm standing in 
politics in the sixties. Whereas before that time the movement 
had been toward separation, now it was toward consolidation. 
People felt the tie of nationality stronger than the aspiration for 
individual development. The unification of Italy and of Germany, 
the federation of Canada, the prevalence of corporate feeling in 
America which, first passionately expressed by Webster, prevailed 
in ’65, mark the principle of association in political affairs. In 
business the great combinations of —* have been the salient 
features of the change. 

Professor Dicey, in a most suggestive series of lectures a few 
years ago, pointed out many ways in which the English law had 
been affected by this progress of thought during the nineteenth 
century. Since the thought of the whole world has been sim- 
ilarly affected we should expect to find, and we do find, that not 
merely English law but universal jurisprudence has developed in 
the direction of the progress of thought, — during the first period 
in the direction of strengthening and preserving individual rights, 
both of small states and of individuals, during the second period 
in the direction of creating, recognizing, and regulating great com- 
binations, whether of states or of individuals. Let us develop this 
line of thought by examining the progress of law in a few striking 
particulars. 

The most striking development of the law of nations dude the 
last century has been in the direction of international constitu- 
tional law, if I may so call it, rather than of the substantive private 
law of nations. At the beginning of the period the fundamental 
doctrine of international law was the equality of all states great or 
small, and this idea, as one might expect, was fully recognized 
and insisted on during the first fifty years of the century. There 
was little development in the law otherwise. Each nation adopted 
and enforced its own idea of national rights, and was powerless to 
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force its ideas upon other nations. When, at the beginning of the 
century, France set up her absurd notions of her own national 
rights, other nations were powerless to restrain or to teach her. 
There was no international legislature or court, no method of 
declaring or of developing the law of nations. Each state was a 
law to itself, giving little more than lip service to a vague body of 
rather generally accepted principles. The alliance to conquer 
Napoleon, to be sure, brought several great nations into a common 
undertaking ; but this alliance, while of political importance, added 
nothing to the growth of the law. 

In the last half of the century, however, there has been an 
enormous development of combinations, both to affect and to 
enforce law; and resulting therefrom a development of the sub- 
stance of the law itself. The associations of civilized nations to 
suppress the slave trade both made and enforced a new law. The 
concert on the Eastern question, the Congress of Paris, the joint 
action of the Powers in the case of Greece and Crete, and in the 
settlement of the questions raised by the Russo-Turkish and Jap- 
anese wars, the Geneva and the Hague conventions, are all proofs 
of the increasing readiness of the Great Powers to make, declare, 
and enforce doctrines of law; and they have not hesitated, in case 
of need, to make their action binding upon weaker states, dis- 
regarding, for the good of the world, the technical theory of the 
equality of all states. While all independent states are still free, 
they are not now regarded as free to become a nuisance to the 
world. Perhaps the most striking change in the substance of 
international law has been the extraordinary development of the 
law of neutrality. A hundred years ago the rights and the obliga- 
tions of neutrals were ill defined and little enforced. ' To-day they 
form a principal theme of discussion in every war, and the neutral 
nations, for the good of the whole world, force the belligerents to 
abate somewhat from their freedom of action. 

It may be worth while, in order to see how far this constitutional 
change has progressed, to look for a moment at the present con- 
dition of the constitutional law of nations. We have a body of 
states known as the “Great Powers” which have assumed the 
regulation of the conduct of all nations. In this hemisphere the 
United States is sponsor for all the smaller independent nations. 
In Europe the Great Powers exercise control over the whole of 
Europe and Africa and a large part of Asia, while in the extreme 
Orient Japan seems likely to occupy a position similar to our own 
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in the western hemisphere. The constitutional position of this 
Confederation of Powers is not unlike that of the states of the 
American Confederation in 1780, and in certain ways it is even 
further developed. Its legislation is not in the hands of a single 
permanent congress, but it is accomplished by mutual consultation. 
For action, as Lord Salisbury once informed the world, “ unani- 
mous consent is required,” as was the case in our Confederation. 
Executive power has been exercised several times, either by the 
joint show of force by two or more powers, or by deputing one 
power to accomplish the desired result. The judiciary, as a result 
of the Hague Convention, is much further developed than was that 
of the Confederation, even after 1781. All of this has been accom- 
plished in fifty years, and the prospect of peace and prosperity 
for the whole world as a result of its further development is most 
promising. 

The progress that has been described is well indicated by the 
course of the movement for codification. 

Just a hundred years ago the first of the French Codes was 
adopted. These codes had two purposes: first, to unify the law 
which, before the adoption of the codes, had differed in every 
province and every commune of France; second, to simplify it so 
that every one might know the law. The first purpose appealed 
most strongly to lawyers and to statesmen. The second appealed 
to the people generally. Whatever reason weighed most with 
Napoleon, there is no doubt which made the codes permanent. 
The people of France, and of the other countries where they were 
introduced, hailed them as creating a law for the common people. 
They persisted in most countries where they had been introduced 
by Napoleon’s arms in spite of the later change of government; 
whether the country on which they had been imposed was Flemish, 
German, Swiss, or Italian, it retained the codes after the defeat 
of Napoleon, and they have remained almost the sole relic of his 
rule, the only governmental affairs which retain his name, and, 
except Pan-Germanism, the only lasting monument of his labor. 
They persisted because they were in consonance with the indi- 
vidualistic feelings of the times. 

Bentham urged codification on England for the same reason: 


“That which we have need of (need we say it?) is a body of law, from 
the respective parts of which we may each of us, by reading them or hear- 
ing them read, learn, and on each occasion know, what are his rights, and 
what his duties.” 
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The code, in his plan, was to make every man his own lawyer, 


and the spirit of individualism could go no further than that. 


Conservative England would not take the step which Bentham 
urged, but a code prepared by one of his disciples upon his 
principles was finally adopted (by belated action) in Dakota and 
California, and was acclaimed as doing away with the science of 
law and the need of lawyers. 

The result of the adoption of the rene Codes and the Ben- 
thamite Codes has been far from what was hoped and expected. 
_ They were to make the law certain and thus diminish litigation and 
avoid judge-made law. That litigation has not been diminished 
by codification can easily be shown by comparing the number of 
reported cases in the states which have adopted the: codes, and in 
states which have not adopted them. As a result of this compari- 
son, we find that France has over fifteen volumes a year of re- 
ports of decisions on points of law, four of them containing over 
2500 cases each; England has about ten volumes a year of reports 
of decisions on points of law, containing in all about 900 cases. 
California has from three to four volumes of reports of decisions on 
points of law each year; 100 since the adoption of the code in 
1871; Massachusetts has two to three volumes of reports of deci- 
sions on points of law, 76 in all during the same period. As bear- 
ing on the avoidance of judge-made law, which Bentham, by a 
curious ignorance one is perhaps not quite justified in calling in- 
sane, regarded as inferior to legislature-made law, the result of the 
codes in one or two points will be instructive. The French Code 
provided that all actions ex delicto should be decided by the court 
as questions of fact, without appeal for error of law. Notwithstand- 
ing this provision, recourse has been had to the Court of Cassation 
and a system of law has been built up on judicial decisions similar 
in character and comparable in amount to that built up in Eng- 
land in the same way during the same period. There is, for in- 
stance, a French law of libel which must be learned, not from the 
code but from the pages of Dalloz and the Pandectes Frangaises, 
just as our law of libel must be studied in the law reports and the 


digests. Even if a point is apparently covered by an express pro- 


vision of the code, judicial decisions may affix a meaning to the 
provision which can be known only to a student of law. Thus the 
French Code appears to lay down the proposition that capacity to 
contract is governed by the law of the party’s nation, yet the 
French courts refuse to apply this principle, and instead of it apply 
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the French law of capacity in each case where the other party to 
the agreement is a Frenchman who acted dona fide or where the 
party to be bound was commorant and doing business in France. 
These are two examples only out of many that might be cited of 
the failure of the code to fulfill the hopes of its individualist 
sponsor. Ifwe leave the French Code and come to those in our 
own country, we shall find the same process going on. The law 
of California has been developed in much the same way since the 
adoption of the code as before, and the common law decisions of 
other states are as freely cited by her courts as authority as if her 
own law had never been codified. The uncertainty and confusion 
caused by the adoption of the New York Civil Code of Procedure 
is a well-known scandal. 

It is true that Bentham objected to the French Code as imper- 
fect and made upon the wrong principle, and that Field objected 
to the New York Code of Civil Procedure as finally adopted. 
These objections were most characteristic. Every codifier desires 
not merely a code but his own code, and will not be satisfied 
with any other. Hence it follows that no complete code can be 
adopted which would be satisfactory to many experts in law. 
Furthermore, no codifier will be satisfied to accept the judgment 
of a court or any body of other men upon the meaning of his 
code, nor to accept the interpretation of the executive department 
on the proper execution of the law. It will follow that each codi- 
fier of the Benthamite type must be legislature, judge, and sheriff, 
and the logical result (like the logical result of all individualism 
carried to an extreme) is anarchy. 

This failure of the hope of the individualistic codifiers and the 
change in the spirit of the age have affected our ideal of codifica- 
tion. The purpose of the modern codifiers is not to state the law 
completely, but to unify the law of a country which at present has 
many systems of law, or to state the law in a more artistic way. 
In other words, the spirit of the modern codifiers is not individual- 
istic but centralizing. Thus the modern European codes of Italy, 
Spain, and Germany were adopted in countries where a number of 
different systems of law prevailed, and the purpose of codification 
in each state was principally to adopt one system of law for the 
whole country, and incidentally to make the expression of the law 
conform to the results of legal scholarship. The same purpose is 
at the basis of the American Commission for the Uniformity of 
Legislation. The purpose of the English codifiers appears to be 
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merely an artistic one. It cannot be better expressed than by the 
last great disciple of Bentham, Professor Holland. The law ex- 
pressed in a code, he says, “ has no greater pretensions to finality 
than when expressed in statutes and reported cases. Clearness, 
not finality, is the object of acode. It does not attempt impos- 
sibilities, for it is satisfied with presenting the law at the precise 
stage of elaboration at which it finds it; neither is it obstructively 
rigid, for deductions from the general to the particular and ‘ the 
competition of opposite analogies’ are as available for the decision 
of new cases under a code, as under any other form in which the 
law may be embodied. . . . It defines the terminus a quo, the gen- 
eral principle from which all legal arguments must start. . . . The - 
task to which Bentham devoted the best powers of his intellect has 
still to be commenced. The form in which our law is expressed 
remains just what it was.” 

Such a code as he describes is really very far from the ideal of 
Bentham. It does not do away with judge-made law; it does not 
enable the individual to know the law for himself; its only claim 
is that it facilitates the acquisition of knowledge by the lawyer by 
placing his material for study in a more orderly and logical form. 
The cherished ideals of the reformers of a hundred years ago have 
been abandoned, and an ideal has been substituted which is quite 
in accordance with the spirit of our own times. 

The most striking characteristic of the progress of jurisprudence 
in the first half of the century was its increasing recognition of 
individual rights and protection of individuals. Humanity was 
the watchword of legislation; liberty was its fetich. Slavery was 
abolished, married women were emancipated from the control of 
their husbands, the head of the family was deprived of many of 
his arbitrary powers, and the rights of dependent individuals were 
carefully guarded. In the administration of criminal law this is 
seen notably. At the beginning of the century torture prevailed 
in every country, outside of the jurisdiction of the common law 
and the French Codes, but torture was abolished in every civilized 
state during this period. Many crimes at the beginning of the 
century were punishable with death. Few remained so punish- 
able at the end of fifty years. The accused acquired in reality the 
rights of an innocent person until he was found guilty. He could 
testify, he could employ counsel and could be informed of the 
charge against him in language that he was able to understand; 
and, even after conviction, his punishment was inflicted in accord- 
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ance with the dictates of humanity. Imprisonment for debt was 
abolished. Bankruptcy was treated as a misfortune, not a crime. 

As with the emancipation of individuals, so it was with the eman- 
cipation of states. The spirit of the times favored the freedom of 
the oppressed nations as well as of individual slaves. The whole 
civilized world helped the Greeks gain their independence. The 


' American people hailed with touching unanimity the struggles of 


Poland and of Hungary for freedom, and even the black republics 
of the West Indies were loved for their name, though they had no 
other admirable qualities. 

While there has been little actual reaction in the last half-cen- 
tury against this earlier development of the law in the direction of 
liberty, there have been few further steps in that direction. The 
zeal for emancipation has in fact spent its force, because freedom, 
quite as great as is consistent with the present state of civilization, 
has already been obtained. So far as there has been any change 
of sentiment and of law in the last generation, it has been in the 
direction of disregarding or of limiting rights newly acquired in 
the earlier period. France, which secured the freedom of Italy, 
threatens the independence of Siam; England, which was fore- 
most in the emancipation of the slaves, introduces coolie labor 
into the mines of South Africa; America, which clamored for an 
immediate recognition of the independence of Hungary, finds ob- 
jectors to recognizing the independence of Panama and refuses 
independence to the Philippines. In the criminal law there has 
been no reform, though there has been much improvement, since 
1850. Married women have obtained few further rights, prin- 
cipally because there were few left for them to acquire, and, while 
we have freed our slaves, we have encouraged trade unionism. In 
short, the humanitarian movement of two generations ago which 
profoundly affected the law of the civilized world for fifty years 
has ceased to influence the course of jurisprudence. 

The most characteristic development of the law during the last 
fifty years has been in the direction of business combination and 
association. A few great trading companies had existed in the 
middle ages; the Hanse merchants, the Italian, Dutch, and Eng- 
lish companies wielded great power. They were exceptional 
organizations, and almost all had ceased to act by 1860. The 
modern form of business association, the private corporation with 
limited liability, is a recent invention. Such corporations were 
created by special action, by sovereign or legislature, in small 


— 
— ; 
im 
it 
| | 
| 
q 
if 
| 
| 
— 
| 
fil 
i 


DEVELOPMENT OF JURISPRUDENCE. 281 


though increasing numbers all through the last century; but dur- 
ing the last generation every civilized country has provided gen- 
eral laws under which they might be formed by mere agreement 
_of the individuals associated. Now the anonymous societies of 
the Continent, the joint-stock companies of England and her 
colonies, and the corporations of the United States, all different 
forms of the limited liability association for business, have en- 
grossed the important industries of the world. Different coun- 
tries are competing for the privilege of endowing these associations 
with legal existence. Corporations are formed in one state to act 
in all other states or in some one other state, or (it may be) any- 
where in the world except in the state which gave them being; 
and so in the last fifty years an elaboraté law of foreign corpora- 
tions has grown up all over the civilized world. But the corpora- 
tion is only one form of business combination which has become 
important. Greater combinations of capital have been formed, 
that is, the so-called trusts; great combinations of laboring’ men 
have been formed, the so-called unions; and the enormous power 
wielded by such combinations has been exercised through mo- 
nopolies, strikes, and boycotts. All these combinations have been 
formed under the law as it has been developed and all are legal. 
Furthermore, the great business operations have come to depend 
more and more upon facilities for transportation, and great rail- 
roads and other common carriers have come to be equal factors. 
with the trusts and the unions in the operations of modern busi-. 
ness. The first effect, then, of the ideas of the present age upon 
the law is its development in the direction of forming great 
commercial associations into legal entities wielding enormous 
commercial power. 

If such associations had been formed seventy-five years ago, the 
spirit of the age would have left them free to act as they pleased. 
Freedom from restraint being the spirit of the times, it would have 
been thought unwise to restrain that freedom in the case of a 
powerful monopoly as much as in the case of a poor slave. But 
at the present time we'are more anxious for the public welfare 
than for the welfare of any individual, even of so powerful a one 
as a labor tinion or trust, and in accordance with the genius of our 
age the law has developed and is now developing in the direction 
of restraint upon the freedom of action of these great combinations, 
so far as such restraint is necessary to serve the public interest. 
For centuries innkeepers and carriers have been subject to such 
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restraint, though little control was in fact exercised until within 
the last fifty years. To-day the law not only requires every public 
service company to refrain from discrimination and from aggran- 
dizing itself at the expense of the public, but the trusts and the 
unions also are similarly restricted. The principle of freedom of 
action, the courts in all questions now agree, rests upon the doc- 
trine that the interests of the public are best subserved thereby, 
and applies only so far as that is true. When freedom of action is 
injurious to the public it not only may be, but it must be, restrained 
in the public interest. Thatis the spirit of our age, and that is the 
present position of the law when face to face with combinations 
such as have been created inthe last generation. An interesting 
example of restriction is that almost universally placed upon foreign 
corporations. In the competition of certain states for the privilege 
of issuing charters, great powers have been conferred, which were 
regarded as against the public policy of the states in which the cor- 
porations desired to act. Strict regulations for the action of such 
corporations have resulted, imposed in the European countries 
usually by treaty, in England and America by statute. 

A summary of the history of jurisprudence in the last hundred 
years would be incomplete without a consideration of legal scholar- 
ship during the period and of the results of the scientific study of 
law. The reformers of a hundred years ago were profoundly in- 
different to the history of law. Bentham, the founder of so-called 
analytic jurisprudence, wished not to understand the existing law, 
but to abolish it root and branch, and to build a new system, the 
principles of which should be arrived at merely by deductive rea- 
soning. It seems to us now almost impossible that such a man 
should have believed himself more capable of framing a practicable 
and just system of law than all his wise predecessors, but Bentham 
was a marvel of egotism and self-conceit, and his reasoning powers 
were far from sound. He seems to have been incapable of under- 
standing the nature of law. “If,” he said, “we ask who it is that 
the Common Law has been made by, we learn to our inexpressible 
surprise, that it has been made by nobody; that it is not made by 
King, Lords, and Commons, nor by anybody else; that the words 
of it are not to be found anywhere; that, in short, it has no exist- 
ence; it isa mere fiction; and that to speak of it as having any 
existence is what no man can do, without giving currency to an 
imposture.” Employing the same reasoning, he would have con- 
cluded that justice, not being made by King, Lords, or Commons, 
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nor by anybody else, had no existence; that truth, since the 
words of it are not to be found anywhere, is a mere fiction. But 
these defects are too often found in reformers. The humanitarian 
age brought enormous benefits to the world, but its ideas were 
often ignorant, crude, and impracticable, and needed to be modified 
by the better instructed minds of the present constructive age. 
While Bentham was at the height of his power, the Historical 
School of Jurists in Germany was beginning its great work. 
Savigny was already preaching the necessity of understanding the 
history of law before it was reformed. Mittermaier and Brunner 
were to follow and carry on the work of the master. The unity of 
the past and present, and the need of conforming the law of a — 
people to its needs were among their fundamental principles. 
Bentham had said, “if a foreigner can make a better code than 
an Englishman we should adopt it.” Savigny said, with greater 
truth and knowledge of human nature, that no system of law, how- 
ever theoretically good, could be successfully imposed upon a 
people which had not by its past experience become prepared 
for it. 

The impulse given to legal study by the work of Savigny and 
his school has in the last generation spread over the civilized 
world and profoundly influenced its legal thought. The Italians, 
the natural lawyers of the world, have increased their power by 
adopting his principles. In England a small but important school 
of legal thinkers have followed the historical method, and in the 
United States it has obtained a powerful hold. The spirit of the 
age, here too, has supported it. We are living in an age of scien- 
tific scholarship. We have abandoned the subjective and deduc- 
tive philosophy of the middle ages, and we learn from scientific 
observation and from historical discovery. The newly accepted 
principles of observation and induction, applied to the law, have 
given us a generation of legal scholars for the first time since the 
modern world began, and the work of these scholars has at last 
made possible the intelligent statement of the principles of law. 


Joseph H. Beale, Jr. 


CAMBRIDGE, Jan. 16, 1905. 
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THE RIGHT OF A BELLIGERENT TO 
DESTROY A CAPTURED PRIZE. 


CENTURY ago the destruction of captured prizes was not 
uncommon. During the Revolutionary War and the War of 
1812 our cruisers destroyed their prizes ;! and at the outbreak of the 
War of 1812 our government ordered the destruction of captured 
vessels, unless in extraordinary cases that clearly warranted an ex- 
ception? “The commerce of the enemy,” it was said, “ is his most 
vulnerable point, and its destruction the main object. Therefore, 
unless your prizes should be very valuable and near a friendly 
port, it will be imprudent and worse than useless to send them in. 
A single cruiser, if ever so successful, can man but few prizes, and 
every prize is a serious diminution of her force; but a single 
cruiser destroying every captured vessel has the capacity of con- 
tinuing in full vigor her destructive power, so long as her provisions 
and stores can be replenished either from friendly ports or from 
the vessels captured.” These instructions would now be con- 
sidered barbarous; they would never have been given if the prac- 
tice of civilized nations had then been settled to the contrary. 
During our Civil War it was the practice of the Confederate 
cruisers to destroy their prizes; * and at the close of the war it 
was proposed to proceed against Captain Semmes for damages; 
but in view of our former practice, the government was advised 


‘against taking such action. Sentiment had so changed, however, 


that a justification of the acts of the Confederate cruisers was 
thought necessary, and it was rested upon the impossibility of 
taking the prizes into port for adjudication by a prize court, on 
account of the blockade maintained by our government. The va- 
lidity of this justification seems to be admitted by some of the 
authorities, but is rejected by others.® 


1 Hall, 4th ed., 475; Woolsey, 4th ed., appendix iii, n. 13. 

2 Wheaton, 4th Eng. ed., by Atlay 506; Hall 475; Woolsey, appendix iii, n. 13. 

8 Wheaton 506; Hall 475-476; Woolsey, appendix iii, n. 13; Mountague Bernard, 
Neutrality of Great Britain 419. 

# Wheaton 506. 

5 Bernard, Neutrality of Great Britain 419; Hall 475-476; Bonfils § 1415. 

§ Bluntschli, znd French ed., § 672; Calvo § 3031. 
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In a paper read before the Juridical Society in 1864,! Clark, the 
reporter of the House of Lords, says: “ The first perpetration of 
this act occasioned a thrill of astonishment if not of horror.” The 
reason given, —lack of home ports, — he adds, is the reason of 
the buccaneer. ‘No nation has the right to put itself into a cer- 
tain condition, without being bound to take all the consequences 
which legitimately flow from the condition. ... A nation that 
goes to war must submit to all the disadvantages necessarily 
consequent on its condition and circumstances. If it has no means 
by which it can reach its enemy’s territory except by violating the 
territories of countries at peace with its enemy and itself, it has no 
right on the ground of its own profit and advantage to violate . 
those territories.” 

As late as 1878, during the war with Turkey, Russia was accused 
of sending out fast steamers which avoided Turkish cruisers but 
captured and burned Turkish merchantmen; but this conduct was 
denounced at the time as an undeniable violation of international 
law. 

The property of the citizens or subjects of an enemy captured 
at sea is in theory the property of the government of the cap- 
tor. The right to destroy it is a consequence of the right of 
property. The former owners are not interested; the fact that 
they are enemies deprives them of all claim to the captured ves- 
sel. In former days it was to the interest of the captors to con- _ 
ceal the fact of capture, seize for themselves what was readily 
carried away, and destroy what could not be secretly disposed of. 
The temptation was therefore strong to sink or burn a vessel cap- 
tured at sea. On the other hand, the interest of the captor’s own 
government in the prize required that it should be brought into 
port for adjudication; and it was for the protection of the govern- 
ment that the French Ordonnance of 1681 prohibited the sinking 
of captured vessels and the landing of prisoners on islands or re- 
mote coasts; but it is entirely clear that this prohibition was not 
dictated by any tenderness for the rights of private property or of 
neutrals.® 

At the time of the Seven Years War, it became the practice of 
France and England to concede to the captors the rights of the 


1 3 Juridical Society Papers 28. 

2 The Dos Hermanos, 10 Wheat. (U. S.) 306; The Siren, 13 Wall. (U.S.) 289; 
The Emulous, 1 Gall. (U. S. C. C.) 569; Hall 474. 

8 Hall 476, n.; Calvo § 3031, citing Pistoye and Duverdy. 
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government to the prize, and this practice has now become 
general. By the statute of the United States prior to 1899, where 
the prize is of superior or equal force, the net proceeds of the 
property condemned are to be decreed to the captors; when of 
inferior force, one-half is to be decreed to the United States.2 The 
title does not pass to the captors until condemnation. Since the 
right to destroy rests upon the right of property and the right of 
property until condemnation is in the government of the captor, 
the destruction can be authorized only by the government. 

The reason which formerly might be relied upon as a justification 
for the destruction of prizes without condemnation has not now 
the same force. The captors who destroy a prize before con- 
demnation, even if it is a lawful prize, are not destroying their 
own property, and good policy on the part of the captor’s own 
government requires that the prize should be brought in for ad- 
judication, although for a different reason from that which dictated 
the Ordonnance of 1681. In the present state of commerce, the 
property of belligerents and neutrals is usually so commingled 
that the immediate destruction would probably involve the gov- 
ernment in controversy with neutrals. This danger has become 
greater since the Declaration of Paris in 1856 established the rule 
that a neutral cargo was protected, even under an enemy’s flag. 

The rule and the reasons for it are well stated by Lord Stowell 
in the case of The Felicity.2 The capture occurred January 1, 
1814; the litigation arose after the treaty of peace between Eng- 
land and the United States in 1815; the case was decided in 1819. 
Lord Stowell said: 


‘¢ Regularly a captor is bound by the law of his own country, conforming 
to the general law of nations, to bring in for adjudication, in order that it 
may be ascertained whether it be enemy’s property ; and that mistakes may 
not be committed by captors, in the eager pursuit of gain, by which injus- 
tice may be done to neutral subjects, and national quarrels produced with 
the foreign states to which they belong. Here is a clear American vessel 
and cargo, alleged by the claimants themselves to be such, and consequently 
the property of enemies at that time. They share no inconvenience by not 
being brought in for the condemnation which must have followed if it were 
mere American property ; and the captors fully justify themselves to the law 
of their own country which prescribes the bringing in, by shewing that the 
immediate service in which they were engaged, that of watching the enemy’s 


1 Hall 474 n. 2 Rev. Stat. § 4630. 
8 The Felicity, 2 Dod. 381, at pp. 385, 386. 
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ship of war the President, with intent to encounter her, though of inferior 
force, would not permit them to part with any of their own crew to carry. 
her into a British port. Under this collision of duties nothing was left but to 
destroy her, for they could not, consistently with their general duty to their 
own country, or indeed its express injunctions, permit enemy’s property to 
sail away unmolested. If impossible to bring in, their next duty is to 
destroy enemy’s property.” 


The question of the right to destroy enemy’s property without 
an adjudication by a competent tribunal is, as Lord Stowell clearly 
shows, a question between the captors and their own government. 

Although the practice of destroying under any circumstances 
enemy’s vessels captured as prize, is condemned by some publicists © 
as “a rigorous act,”! as “an exceptional exercise of an extreme 
right,” 2 as “ not fully justified in any case,” ® as “ barbarous,” * and 
is restricted by others to cases of absolute necessity, to cases of 
“wis major,” or “ certain necessities of war,” it is a right that is 
even at the present day universally recognized. As Calvo® says: 
“The right of the captor remains intact in presence of circum- 
stances of vis major or certain necessities of war. The only point 
which may give rise to some discussion, which even demands, in 
our opinion, a reform of international law, is a definition of these 
circumstances and these necessities. There is room for more se- 
vere judgment of the motives which have determined the destruc- 
tion of the prize. The vis major or the necessity should be 
established beyond all doubt and all serious criticism, by proofs of 
a character to justify fully the conduct; in a word, it must be 
demonstrated that he [the captor] could not act otherwise than he 
acted.” 

Several attempts have been made to formulate rules determining 
in what cases the captor may destroy the prize. The whole sub- 
ject was considered by a commission for the Institute of Inter- 
national Law between 1875 and 1882, and in the latter year at the 
Turin Congress the Institute adopted rules justifying the act in 
the following cases: ® 

1. When it is not possible to keep the ship afloat, because of 
its bad condition, the sea being tempestuous ; 


1 Calvo § 3028. 2 Bluntschli § 672. 

8 Boeck, cited by Calvo. * Woolsey, appendix iii, n. 13. 
5 Calvo § 3034 

6 Hall 477, n.; Annuaire de I’Institut (1883) 221. 
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2. When the ship sails so badly that it cannot follow the war- 
ship, and can be easily recaptured by the enemy; 

3. When the approach of a superior hostile force causes fear of 
recapture of the captured vessel ; 

4. When the ship of war cannot put on the captured vessel a 
sufficient crew without diminishing too much that which is neces- 
sary to its own security ; 

5. When the port to which it would be possible to conduct the 
captured ship is too remote. | 

Bonfils adds that there are other cases resulting from instructions 
or other circumstances, but leaves these circumstances undefined.! 

These rules do not justify destruction on account of the insig- 
nificant value of the prize, as was suggested by Valin;? nor do 
they permit the fact that the captor’s home ports are blockaded to 
excuse the act, as was urged in behalf of the Confederate cruisers, 
although the latter circumstance is recognized by Bonfils as a 
justification. 

The Russian rules of 1869, article 108,3 and of 1895, article 21,4 
are substantially the same as the rules of the Turin Conference, 
but they recognize the small value of the prize as a circumstance 
in connection with the remoteness of the ports to which it could 
be taken, justifying its destruction. : 

The destruction of a vessel belonging to a citizen of the hostile 
belligerent is, however, very different from the destruction of a 
neutral vessel. Enemy’s property at sea is lawful prize, and its 
destruction is a question that concerns only the captor and his 
own government; the hostile government cannot complain. Neu- 
tral property is not ordinarily lawful prize, and the neutral gov- 
ernment is bound to maintain the rights of its citizens. To justify 
even the capture of a neutral ship, facts must be established which 
make it lawful prize. 

The circumstances which make a iniaia vessel lawful pate are 
thus stated by one of the most recent French authorities : 5 

1. When it opposes resistance or prepares to resist visit, when 
summoned, | 

2. When the commander cannot prove his neutral character. 

3. When the state of the ship or the declarations of the captain 
cause grave suspicions; if he has no papers aboard; if they are 


1 Bonfils § 1415. 2 Hall 476, n. 
® 11 Revue de Droit International (1879) 632; Bonfils § 1415. 
* Bonfils § 1415. 5 Bonfils § 1674. 
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double, or incomplete because part have been thrown in the sea; 
when circumstances cause a presumption that they are simulated. 

4- When the ship has deviated from her route and the captain 
is unable to give good reasons (fondées et justificatives) for the 
change of route, causing a suspicion that the apparent destination 
is false, and the cargo includes contraband of war. 

5. When the ship is destined to an enemy’s port, even one not 
blockaded, and has on board merchandise contraband of war, 
troops, or enemy’s despatches. 

6. When the ship has attempted to violate a blockade of which 
notice has been regularly given. 

Although the fifth case stated by Bonfils justifies condemnation 
of a neutral vessel for carrying contraband of war to an enemy’s 
port, it seems that the weight of authority is contrary to the 
view he expresses, in the case of a vessel carrying contraband 
merchandise. 

Lord Stowell? says: “The modern rule. of the law of nations 
is, certainly, that the ship shall not be subject to condemnation 
for carrying contraband articles.” He admits, however, that the 
ancient practice was otherwise, and was perfectly defensible on 
every principle of justice. 

Wheaton? says: “In general, where the ship and cargo do not 
belong to the same person, the contraband articles only are 
confiscated.” 

Justice Story® says: “ According to the modern law of nations, 
for there has been some relaxation in practice from the strictness 
of the ancient rules, the carriage of contraband goods to the enemy, 
subjects them, if captured im delicto, to the penalty of confiscation ; 
but the vessel and the remaining cargo, if they do not belong to 
the owner of the contraband goods, are not subject to the same 
penalty. The penalty is applied to the latter only when there has 
been some actual co-operation on their part in a meditated fraud 
upon the belligerents.” 

Bluntschli* says that “a neutral ship carrying contraband can 
be detained only as long as is necessary to effect the seizure of the 
contraband. It cannot be captured when the merchandise forms 


1 The Neutralitet, 3 Rob. A. 295; Scott’s Cases 767. 

2 Wheaton § 505, p. 678. 

8 Carrington v. Merchants’ Insurance Co., 8 Pet. Adm. (U. S. Dist. Ct.) 495; Scott’s 
Cases 769, 772. 

4 Bluntschli § 810. 
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only a small part of the cargo and may be confiscated separately. 
The ship can only be declared good prize when its owner has 
known that the ship carried contraband and authorized it.” 

It is recognized that where the owner of the contraband goods 
is also the owner of the vessel, the latter is subject to condemnation 
as prize. 

The view expressed by Lord Stowell, Justice Story, Wheaton, 
and Bluntschli is certainly more consonant with modern ideas. It 
is unnecessarily harsh to hold that the owner of the vessel is in- 
volved in the guilt of the owner of the contraband merchandise, 
when he may be entirely innocent of any intent to injure the bel- 
ligerent, and is probably merely pursuing his ordinary business of 
carrying merchandise for all who offer. 

Under any view we take of what facts will make the neutral 
vessel lawful prize, the result depends upon inferences to be drawn 
from circumstances; upon whether the facts indicate good faith or 
bad faith toward the belligerents on the part of the neutral vessel. 
Even if we hold that the vessel may be condemned merely for car- 
rying contraband, the question of whether or not the goods are 
contraband often depends upon the circumstances; some goods 
are of doubtful use and are sometimes contraband, sometimes 
not. 

Dangerous as is the power conceded by the rules of international 
law to the captor to determine for himself that the prize is enemy’s 
property, it is still more dangerous to concede to him the right to 
determine for himself that a neutral vessel has by misconduct made 
itself lawful prize. He is thereby made judge in his own cause 
under circumstances not calculated to lead to a fair judgment, and 
is put in a position to embroil his government in difficulties with 
the neutral governments without the compensation of doing that 
serious injury to the enemy which his duty to his nateaeameniil may, 
as Lord Stowell says, enjoin. 

An examination of the authorities shows that although the right 
to destroy a neutral ship captured as a prize is perhaps not ex- 
pressly denied, it is not established. The merchantmen destroyed 
by our cruisers during the Revolutionary War and the War of 1812 
were British merchantmen; the merchantmen destroyed by the 
Confederate cruisers were the property of citizens of the United 
States; and all the cases cited in the works on international law 
seem to have been cases of enemy’s ships. The difference between 
an enemy’s property and a neutral’s property was clearly stated by 
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Lord Stowell in the case already cited! After referring to the duty 
to destroy enemy’s property, he says: 


“Where doubtful whether enemy’s property, and impossible to bring in, 
no such obligation arises, and the safe and proper course is to dismiss. 
Where it is neutral, the act of destruction cannot be justified to the neutral 
owner, by the gravest importance of such an act to the public service of the 
captor’s own State ; to the neutral it can only be justified, under any such 
circumstances, by a full restitution in value.” 


The English editors of Wheaton? say: “If the prize is a neu- 
tral ship, no circumstances will justify her destruction before con- 
demnation. The only proper reparation to the neutral is to pay 
him the full value of the property destroyed. Neutral cargoes are 
not always equally privileged.” 

Two cases of destruction of a neutral cargo in an enemy’s ship 
arose during the War of 1870 between France and Germany. A 
French cruiser had captured and destroyed two German vessels, 
the Ludwig and the Vorwaerts. The owners of the cargo claimed 
that neutral goods were protected by the Declaration of Paris pro- 
tecting neutral merchandise not contraband of war, even in an 
enemy’s ship. The French court decided adversely to this claim. 
There can be no question of the correctness of this decision; for, 
_as Calvo says, the Declaration of Paris declares only that neutral 
goods cannot be seized; to say that they cannot be seized or con- 
fiscated is very different from saying that they are inviolable. 
Private property on land cannot be confiscated by a belligerent, 
but private property, even of a neutral, is not exempt from the 
chances of war if injured, for example, by the bombardment of a 
hostile port. It would interfere with the recognized rights of a 
belligerent if he could not deal with an enemy’s ship as he other- 
wise would be entitled to deal with it, simply because the exercise 
of his rights might necessarily injure a neutral cargo.2 The very 
fact that this question could be raised and that the justification of 
the act of the French cruiser was rested upon the fact that the 
injury was a necessary incident to the destruction of the enemy’s 
ship is an indication that the French court would, if the question 
had arisen, have held the view as to the immunity of a neutral ship 


1 The Felicity, 2 Dod. 386. 

2 Wheaton § 507. 

8 Dalloz, Jurisprudence Générale (1872), Pt. iii, p. 94, cited in Wheaton 507; Calvo 
§ 3031. 
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from destruction without condemnation, which had been expressed 


more than fifty years before by Lord Stowell. This view is 
strengthened by the recognition of the rights of neutrals contained 
in the Declaration of Paris in 1856. 

It seems from this review of the authorities that Calvo is right 
in saying that the publicists establish a distinction with reference 
to the character of the vessel, and make the legality or illegality 
of the act of destruction depend on the hostile character or the 
neutrality of the property destroyed.! Hall defends the right of 
the belligerent to destroy enemy’s property, but adds: “ Destruc- 
tion of neutral vessels or of neutral property on board an enemy’s 
vessel would be a wholly different matter.” 2 

When the rules for the regulation of maritime prizes were under 
discussion by the Institute of International Law at Wiesbaden in 
1881, it was proposed to amend the draft then presented by limit- 
ing the right of destruction to enemy’s vessels with an exceptional 
right to destroy a neutral ship that was liable to condemnation as 
good prize, and the amendment was actually adopted that year, 
but was stricken out at the conference at Turin the following year. 
The report in the “ Annuaire de I’ Institut” fails to show whether it 
was stricken out because of the limitation of the right to enemy’s 
ships, or because of the recognition of the right under exceptional 
circumstances in the case of neutral ships. 

The weight of authority is in favor of the view that neutral ships 
ought not to be destroyed before condemnation. This also accords 
with the modern tendency to respect private property at sea as it 
is respected on land, and with reason. The right of destruction 
rests upon the theory that the former owner loses nothing; since 
the property destroyed is subject to condemnation, he has nothing 
to gain by proceedings before a prize court; this is so only in the 
case of a lawful prize. In the case of an enemy’s vessel, the hostile 
character of the vessel makes it lawful prize, and this is a fact 
readily determined, about which there can be little dispute. A 
neutral vessel, on the other hand, is lawful prize only under ex- 
ceptional circumstances, and it requires a somewhat nice judgment 
to determine whether or not those circumstances exist, —a judg- 
ment which, on general principles, ought not to be entrusted to her 


1 Calvo § 3031. 

2 Hall 477, n. 762-763, citing The Zee Star, 4 Rob. A. 71; The Felicity, 2 Dod. 381; 
The Leucade, Spinks Pr. Ca. 221. 

Annuaire de l'Institut, 1881, 1882. 
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captor. Civilization and reason plead in favor of the neutral, and 
considerations of expediency on the part of belligerent governments 
are on the same side. The risk of unnecessary complications and 
even of war is so great, and the injury to the enemy so indirect, 
that the power of destroying neutral vessels before condemnation 
ought not to be entrusted to the commanders of warships. 


Francis F. Swayze. 


HARVARD LAW REVIEW, 


THE EXTENSION TO THE ADMIRALTY OF 
THE FELLOW SERVANT DOCTRINE. 


T surely needs no argument to show that if several different 
systems of law are being administered in the same jurisdiction 
each must be confined to and be administered by the courts 
undertaking to administer it, or there will be no certainty in the 
law, and litigation will become a lottery. Perhaps some persons 
consider it so now, but we must not encourage that notion. It 
will not do for a common law court to proceed in accordance with 
the admiralty law, nor for an admiralty court to proceed in accord- 
ance withthe common law. The fact that in the United States the 
judges who exercise the admiralty jurisdiction have also common 
law jurisdiction makes it somewhat difficult to keep the two 
systems separate. 

It was therefore with a feeling of relief that the bar, after seeing 
the common law doctrine of contributory negligence applied by a 
number of the district and circuit courts of the United States sit- 
ting in admiralty, beheld the doctrine cast out and discredited as 
an admiralty rule when the matter was finally brought to the 
attention of the Supreme Court of the United States It is witha 
corresponding feeling of regret that we now see another doctrine 
belonging exclusively to the common law admitted (luckily only 
to the extent of a dictum as yet) into the admiralty jurisprudence 
by that same court in the case of the Osceola? This is the so- 
called fellow servant doctrine, by which an employer is not liable 
to one servant for injuries received through the negligence of 
another servant in the common employment. It is extended in 
the Osceola case to seamen on board of a ship, as follows: “ All 
the members of the crew except perhaps the master are as between 
themselves fellow servants, and ence seamen cannot recover for 
injuries sustained through the negligence of another member of 
the crew, beyond the expense of their maintenance and cure.” 
(They are allowed maintenance and cure under another provision 
of the admiralty law.) 


1 The Max Morris, 137 U. S. 1. 2 189 U. S. 158. 
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This extension is entirely gratuitous, for the true and ancient 
admiralty rule, which the court next lays down, entirely disposes 
of the case: ‘“‘ The seaman is not allowed to recover an indemnity 
for the negligence of the master or any member of the crew, but 
is entitled to maintenance and cure whether the injuries were 
received by negligence or accident.” ? 

It is seen, therefore, that this doctrine of fellow servant is not 
necessary in admiralty, for a servant is prevented from recovering 
against an employer, or the ship, for the negligence of another 
servant, by the fact that the doctrine of respondeat superior, when 
properly applied, does not have its full force in the admiralty, In 
fact, before the last twenty years no case of a recovery of a servant 
against an employer iz personam? for the negligence of another 
servant in the employ of the same master, whether coming within 
the techical definition of a fellow servant or not, can be found in 
the reports of admiralty cases in the United States, and as Judge 
Addison Brown says, speaking of seamen: ® “ No authority in the 
ancient or modern codes, in the recognized text books, or the de- 
cisions on maritime law can be found allowing such a recovery, 
and the absence of any authority holding the owner of the vessel 
liable is evidence of the strongest character that no liability under 
the maritime law exists.” The same words could have been used 
at that time with truth of all actions im personam in admiralty by 
all servants against the employer for negligence of other servants 
as well as actions by seamen. 

The first case in which the doctrine of fellow servant was ap- 
plied by a court of the United States sitting in admiralty is Hal- 
verson v. Nisen,*t where Judge Hoffman applied it in the district 
court for the District of California, but he cites only common law 
authorities in support of it. 

The Supreme Court has overruled in the Max Morris the de- 
cisions of many of the lower courts applying in admiralty the 
doctrine of contributory negligence. In the same way, when the 
question is fairly presented, it can exclude the doctrine of fellow 
servant as well from the admiralty jurisprudence and by so doing 
clear the air. Now, however, by its dictum in the Osceola case, 


1 See the Osceola, 189 U. S. 158, 175. 
2 In actions in rem the recovery is on a different principle from respondeat supe- 

rior. See Sherlock v. Alling, 93 U. S. 99-108. 

8 The City of Alexandria, 17 Fed. Rep. 390. 

* 3 Sawyer 562, 11 Fed. Cas. 310. 
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that the liability of the ship for an injury to one seaman by the 
negligence of another does not exist because they are fellow ser- 
vants, it implies that unless the servants are fellow servants in the 
technical sense of the common law a liability on the part of the 
employer does or may exist. Accordingly, we shall probably see 
many such cases of servant against employer or ship, and shall 
have to determine in-each case, as at common law, whether the 
servants are in a common employment or not; for instance, 
whether a stevedore, longshoreman, cattleman, seaman, etc., are in 
a common employment, whether the foreman, stevedore, boat- 
swains, mates, master, etc., are vice-principals, and the whole doc- 
trine is fairly launched into the admiralty law. 

It is all the more unfortunate at this late day, because the 
doctrine of fellow servant, first enunciated in England in 1837 in 
the case of Priestley v. Fowler, has hardly been approved, and the 
legislatures both in England and this country by their employer’s 
liability acts have been gradually paring it down and changing it. 
It arose in the first place as one of the attempts by the common 
law courts to mitigate the harshness and injustice of respondeat 
superior : in admiralty, respondeat superior has not been applied zx 
personam with the same harshness in this particular, and there is 
no need of such mitigation. It is to be hoped that as this part of 
the decision of the Supreme Court in the Osceola case, though 
contained in a solemnly declared and carefully drawn article, is 
really only a dictum, it may be revised and overruled when the 
subject is brought to its attention again. 


Frederic Cunningham. 


13M.& W.1. 


Att Cases IN ADMIRALTY IN WHICH THE FELLOW SERVANT DOCTRINE HAS 
BEEN INVOKED BY THE FEDERAL COURTS SINCE HALVERSON wv. NISEN. 


The Chandos, 4 Fed. Rep. 645 (1880), Dist. of Oregon. 

The Clatsop Chief, 8 Fed. Rep. 163 (1881), Dist. of Oregon. 
The Victoria, 13 Fed. Rep. 43 (1882), Circ. Ct. Dist. of Mass. 
The City of Alexandria, 17 Fed. Rep. 390 (1883), So. Dist. N. Y. 
The E. B. Ward, Jr., 20 Fed. Rep. 702 (1884), E. Dist. Louisiana. 
The Harold, 21 Fed. Rep. 428 (1884), So. Dist: N. Y. 

The Titan, 23 Fed. Rep. 413 (1885), Circ. Ct. So. Dist. N. Y. 
The Islands, 28 Fed. Rep. 478 (1886), Dist. of New Jersey. 

The Furnessia, 30 Fed. Rep. 878 (1887), E. Dist. N. Y. 

The Pheenix, 34 Fed. Rep. 760 (1888), Dist. of So. Carolina. 

The Egyptian Monarch, 36 Fed. Rep. 773 (1888), Dist. of N. J. 
The Wells City, 38 Fed. Rep. 47 (1889), E. Dist. N. Y. 
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The Queen, 40 Fed. Rep. 694 (1889), So. Dist. N. Y. 
The Sachem, 42 Fed. Rep. 66 (1890), E. Dist. N. Y. 
The A. Heaton, 43 Fed. Rep. 592 (1890), Circ. Ct. Dist. of Mass. 
The Servia, 44 Fed. Rep. 943 (1891), So. Dist. N. Y. 
The Frank and Willie, 45 Fed. Rep. 494 (1891), So. Dist. N. Y. 
The Walla Walla, 46 Fed. Rep. 198 (1891), No. Dist. Wash. 
Grimsley v. Hankins, 46 Fed. Rep. 400 (1891), Dist. of Ala. 
The City of Norwalk, 55 Fed. Rep. 98 (1893), So. Dist. N. Y. 
The Bolivia, 59 Fed. Rep. 626 (1893), So. Dist. N. Y. 
Red River Line v, Cheatham, 60 Fed. Rep. 517 (1894), C. C. A. 5th Cire. 
The Transfer No. 4, 61 Fed. Rep. 364 (1894), C. C. A. 2nd Cire. 
The Ravensdale, 63 Fed. Rep. 624 (1894), So. Dist. N. Y. 
The Victoria, 69 Fed. Rep. 160 (1895), E. Dist. N. Y. 
Herman v. Mill Co., 71 Fed. Rep. 853 (1896), No. Dist. Cal. 
The Coleridge, 72 Fed. Rep. 676 (1896), So. Dist. N. Y. 
The Louisiana, 74 Fed. Rep. 748 (1896), C. C. A. 5th Circ, 
The Peninsular, 79 Fed. Rep. 972 (1897), E. Dist. N. Y. 
The Job T. Wilson, 84 Fed. Rep. 204 (1897), Dist. of Md. 
McGough vz. Ropner, 87 Fed. Rep. 534 (1898), E. Dist. Pa. 
The Anaces, 87 Fed. Rep. 565 (1898), E. Dist. N. Car. 
The Miami, 87 Fed. Rep. 757 (1898), E. Dist. N. Y. 
The Antonio Zambrana, 89 Fed. Rep. 60 (1898), E. Dist. N. V 
The Kensington, 91 Fed. Rep. 681 (1899), So. Dist. N. Y. 
Carlson v. Pilot’s Assoc., 93 Fed. Rep. 468 (1899), So. Dist. N Y. 
Olson v. R. R. Co., 96 Fed. Rep. 109 (1899), No. Dist. Cal. 

104 Fed. Rep. 574 (1900), C. C. A. gth Circ. 
The Picqua, 97 Fed. Rep. 649 (1899), So. Dist. N. Y. 
The Slingsby, 120 Fed. Rep. 748 (1903), C. C. A. 2nd Circ. 
Memphis, etc., Co. v. Hill, 122 Fed. Rep. 246 (1903), C. C. A. 8th Cire. 
Sievers v. Eyre, 122 Fed. Rep. 734 (1903), So. Dist. N. Y. 
The Gladestry, 128 Fed. Rep. 591 (1904), C. C. A. 2nd Cire. 
The Elton, 131 Fed. Rep. 562 (1904), E. Dist. Pa. 


297 


HARVARD LAW REVIEW. 


Published monthly, during the Academic Year, by Harvard Law Students. 


SUBSCRIPTION PRICE, $2.50 PERANNUM ...........4. 35 CENTS PER NUMBER. 
Editorial Board. 

EpwarpD H. LETCHWORTH, President. James G. Swan, Treasurer. 
HALL BEst, MontTE M. LEMANN, 
FRANcIS W. BIRD, HucH McLEan, 
Puitie A. CARROLL, Puiuie L. MILLER, 
RosBerT B. DRESSER, RoBerT N. MILLER, 
CuHarLeEs F. DutcuH, EpMuUND M. MorGaN, JR., 
RoGER ERNST, M. Owen, 
H. FERNALD, JR., Roy V. ReEppy, 
FELIX FRANKFURTER, SAMUEL J. ROSENSOHN, 
WILLIAM C. Gray, Root, Jr, 
MILLARD C. HuUMSTONE, RoBERT P. STEPHENSON, 
WALDRON M. JEROME, FREDERICK W. TILLINGHAST, 
RoscoE R. JOHNSON, CLIFFORD P. WARREN. 


SpEcIFIC PERFORMANCE AT Law. —A contract of purchase imposes a 
liability for the price conditional upon the receipt of the chattel; and even 
though the buyer by refusing to accept makes performance impossible, 
the vendor cannot recover the price.’ Courts, to be sure, have held that a 
tender of performance is equivalent to performance,’ but this can be true 
only for the purpose of grounding an action, not as a basis for computing 
damages.® The failure to make this distinction caused the court in Bement 
v. Smith‘ to allow the vendor to recover the price without delivery of the 
chattel. The title is regarded as in the vendee the moment the chattel 
is set aside for him. As this in effect allows specific performance at 
law, some courts limit it to those cases where the chattel is specially man- 
eg Kinkead v. Lynch, 132 Fed. Rep. 692 (Circ. Ct., Dist. of 
Nev.). 

In either case there are three objections to allowing specific performance 
at law. First, consent, which is necessary for the transfer of title, is not 
obtained by mere appropriation to the buyer.* In fact the courts would not 


1 See opinion of Holmes, J., in White v. Solomon, 164 Mass. 516. The learned jus- 
tice further adds that since payment was to be made upon delivery but before title 
passed, the plaintiff could recover the entire amount, (Field, C. J., Morton and 
Allen, JJ., dissented.) A recent North Carolina case makes the same distinction. 
National, etc., Co. v. Hill, 48 S. E. Rep. 637. The difficulty in such cases is that it 
is stretching the facts thus to interpret the contract. 

2 See Bement v. Smith, 15 Wend. (N. Y.) 495, and cases cited. 

8 See Shannon v. Comstock, 21 Wend. (N. Y.) 457, 460. 

* Supra. 


5 See to the same effect, Bailentine v. Robinson, 46 Pa. St. 177. 
6 Salmond, Jurisprudence 376. 
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always hold that the title has passed, since a bona fide purchaser from the 
vendor would probably be protected.’ This suggests the second objection. 
Since the vendor could thus cut off the vendee’s interest, leaving him only 
an action at law which insolvency would render worthless, it is unjust to 
compel payment without more adequately securing his interest in the prop- 
erty. Lastly, it may be urged that the vendee, on default of the vendor, has 
no similar right to demand delivery of the manufactured article ; and surely 
his right should not be inferior to the seller’s. A court of law cannot order 
the vendor to transfer ; nor can the vendee bring replevin. 

These difficulties encountered by common law courts because of their 
procedure are overcome by allowing an action in equity should specific per- 
formance in such cases be advisable. ‘This remedy obviates the first diffi- 
culty, since equity will force the defendant to take the title. Nor can the 
second objection be urged, since a court of equity will grant relief by com- 
pelling concurrent performance by the seller and the buyer.® Finally, the 
vendee by coming into equity could force the vendor to transfer the property - 
and thus overcome the last objection. 

The first two of these objections apply equally where rescission of an ex- 
ecuted contract is allowed for breach of warranty. Moreover, there are 
- objections to allowing this, even in equity. It has been urged that mercan- 
tile custom and justice demand such a remedy. While admittedly goods 
are often returnable, it is only on the understanding that the vendee will re- 
ceive goods of the proper kind in their place, for the vendor would hardly 
be willing that he return the goods absolutely, and thus escape a bad bargain. 
Under such circumstances there is an actual contract of rescission, which 
would seem to be the custom of merchants ; but the rescission allowed by 
the Massachusetts courts would not permit the vendor to offer proper goods 
in exchange.” Again, it is urged that it is unjust of the vendor to insist 
upon his bargain when he has not furnished the proper goods," but is it 
not more inequitable for the vendee to use this breach of warranty to avoid 
the consequences if the contract is unprofitable? It is not so unjust on 
the part of the vendor, since he is ready to respond in damages which 
adequately recompense the vendee.™ 


ADMIRALTY JURISDICTION OF Torts. — The jurisdiction of the admiralty 
court in England as set forth in the ancient royal grants was sufficiently 
broad in scope to comprehend all maritime affairs.! But after a struggle 
against the jealousy of the common law courts, particularly in the sixteenth 


7 For necessity of change of possession, see Williston, Cas. Bankruptcy 169, n. 1. 

8 See Langdell, Brief Survey of Equity Jurisdiction 46-47 ; 1 HARV. L. REv. 361, 362. 

® Professor Williston in 16 Harv. L. Rev. 465-475, where all the authorities are 
collected. See also articles by Professor Burdick and Professor Williston in 4 Colum- 
bia L. Rev. 1, 195, 265. 

10 This must follow. Since it has been decided that the buyer cannot also bring 
an action for damages, it would hardly be just to allow a seller in default an option 
to offer goods of the proper kind. See Professor Williston’s Draft of Sales Law, sec. 
54 (2). This is not the case where the contract is executory. 16 Harv. L. REv. 
474, n. I. 

1. 16 Harv. L. REv. 474. 

22 16 Harv. L. REV. 475. 


1 Benedict, Admiralty Prac., 3d ed., § 110. 
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and seventeenth centuries, it was seriously narrowed, so that as to contracts 
and torts it included only those which were consummated upon the sea.? 
Later, this rule, based solely on locality, was somewhat relaxed as to con- 
tracts. In the United States, admiralty jurisdiction has always been con- 
sidered more comprehensive than was the English jurisdiction at the time 
of the adoption of our Constitution. In contracts our courts have disre- 
garded the locality test, and have considered simply whether the transaction 
is of a maritime nature.’ But as to torts they continued until recently to 
limit their jurisdiction by locality so as to exclude a tort by a vessel to things 
on land and to include a tort by things on land to a vessel.® ' 

A comparatively late case, however, has required that the tort shall also 
be maritime in nature.’ This decision, although directly overruling no pre- _ 
vious cases, because, as a matter of fact, in all of them the tort was fairly 
maritime, was an important limitation in the direction of assimilating the 
jurisdiction of contracts and of torts. It meant that the locality test had 
given way to the universal test of the maritime character of the event, ex- 
cept in the one class of cases in torts of injury by a vessel to some person 
or thing on land. And the Supreme Court of the United States seems now 
to have abolished this exception by taking jurisdiction of damage by a faulty 
vessel to a beacon light solidly attached to the bottom of the sea. United 
States v. Evans, 25 Sup. Ct. Rep. 46. Although the majority of the court 
carefully confine themselves to the exact facts before them, Mr. Justice 
Brown, concurring, seems justified in his conclusion that the decision can- 
not logically stop half-way, but really brings the United States into line with 
the present statutory jurisdiction in England in including “any claim for 
damage done by a ship.”* If that is true, then the locality test is finally 
abandoned and the maritime character of the transaction is made the sole 
test. This result is commendable. As a matter of first principles it seems 
equally logical for admiralty to exclude the non-maritime and to include the 
maritime. It may be objected that these two recent cases establish an in- 
definite test that will increase the perplexity and uncertainty of the jurisdic- 
tion. But no serious difficulty has been remarked in determining what 
contracts are maritime, and torts would seem equally amenable. Further- 
more, there appears to be as much reason in. sense and justice for this 
change as existed in the case of contracts. Just as admiralty should include 
a contract of marine insurance made on land and should exclude a mort- 
gage of realty made at sea, so it should include damage to a pier by the 


faulty navigation of a ship and should exclude slander by one passenger of 
another.® 


LiaBILiry OF BaNK TO DEposITOR AFTER COLLECTION OF DRAFT BY 
CoRRESPONDENT. — When a draft deposited for collection at a distance is 
forwarded by the depositary bank to its correspondent, and the latter, 
after collecting, fails to account, the depositary bank is by the majority of 


2 See De Lovio v. Boit, 2 Gall. (U. S. C. C.) 398, 403 ff. 

8 See Insurance Co. v. Dunham, 11 Wall. (U. S.) 1, 24. 

4 See De Lovio v. Boit, 2 Gall. (U. S. C. ) 398 472. 

6 Insurance Co. v. Dunham, 11 Wall. (U.S 

6 Plymouth, 3 Wall. (U. S.) 20; v. Port Blakely Mill Co., 69 Fed. 


Re 
Pés Cdinpbell v. Hackfeld & Co., 125 Fed. Rep. 696 ( 


8 Admiralty Court Act of 1861, 24 Vict. c. 10, § 7; The: Swift, [1901] P. 168. 
® Benedict, Admiralty Prac., 3d ed., § 308. 
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courts held liable on the theory that it is an independent contractor, and 
responsible as such for default of its agents. Many courts deny liability on 
the ground that the depositor authorizes the appointment of the collecting 
bank as his sub-agent, and can therefore hold the depositary bank only for 
negligence in making the selection.2 Holder v. Western German Bank, 
132 Fed. Rep. 187 (Cir. Ct., S. D. Oh.). And in the majority of cases . 
where the laches of the correspondent rather than its default after collec- 
tion has been in issue, the courts seem to accept this reasoning.® 

Both views seem to misconceive the relation between the parties, which 
is in fact one of trust rather than of agency. Upon indorsement by the 
_ depositor, the legal title to the draft passes to the depositary bank, which 
becomes trustee for the depositor. When the bank indorses to its corre- 
spondent, the latter takes legal title to the draft in trust for the former, 
which in turn holds its equitable claim as trustee for the depositor. Since 
the trustee is not responsible for diminution in value of the res, it 
would follow that the failure of a sub-agent bank after collection casts no 
liability on a depositary bank. 

It has been suggested that the holding of the majority of the courts on this 
point may be justified by regarding the position of the depositary bank as 
analogous to that of a de/ credere factor.© The advantage gained from the 
use of the money, which is usually not withdrawn at once after collection, 
is said to be equivalent to the extra commission of the de/ credere factor as 
consideration for the guarantee, If there were such additional considera- 
tion, while it would be useful as evidence, the necessity would still exist 
of showing that it was directed to this implied guarantee. Further, the 
theory seems untenable from the fact that when suit is brought in an in- 
dividual case, neither has the depositary bank received any of the money, 
nor has the depositor suffered the legal detriment of promising to leave the 
money on deposit for any time after its receipt by the bank. 

There is, however, ample consideration for the contract of collection,® 
and this without more will support any obligations which may be annexed. 
In the absence of an express guarantee by the depositary bank of the sum 
collected by its correspondent, the real question seems to be whether the 
law will impose such a burden. The answer must depend on what in the 
general course of business would be fair to both parties. The use of the col- 
lections before withdrawal by depositors seems in the long run of sufficient 
’ value to compensate for the occasional losses which would be caused, under 
the rule proposed, by failure of correspondents to account. For this reason 
it would appear neither unreasonable nor unjust to hold that the depositary 
bank must be taken to guarantee the proceeds of drafts collected by its 
correspondent.” 


1 Mackersy v. Ramsays, 9 Cl. & Fin. 818 ; Kent v. Dawson Bank, 13 Blatchf. 237; 
St. Nicolas Bank v. State Bank, 128 N. Y. 26; Bradstreet v. Everson, 72 Pa. St. 124. 

2 Daly v. Butchers’, etc., Bank, 56 Mo. 94. _ 

8 Bank of Louisville v. First, etc., Bank, 8 Bax. (Tenn.) 101; Guelich v. National 
Bank, etc., 56 Ia. 434. See 46 Cent. L. J. 127. 

* Commercial Bank, etc. v. Armstrong, 148 U. S. 50. Contra, in accord with prin- 
cipal case, Anheuser-Busch, etc., Association v, Morris, 36 Neb. 31. 

5 Cf. Bank of Utica v. McKinster, 11 Wend. (N. Y.) 473; Allen v. Merchants’ 
Bank, 22 Wend. (N. Y.) 215, 224,225. That this is not sufficient to raise a liability 
for the negligence of the correspondent is argued in 1 Morse, Banks and Banking 
§ 275. The distinction between this guarantee and a general liability for laches is 
nvuted in Simpson v. Waldby, 63 Mich. 439, 449. 

8 See Smedes v. Utica Bank, 20 Johns. (N. Y.) 372. . 

™ Cf. 1 Morse, Banks and Banking § 276. 
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CONFUSION OF THE DOCTRINE OF EQUITABLE ELECTION WITH ESTOPPEL 
By Drrp. — When a testator leaves property by will to A and purports to 
leave to B property belonging to A, equity considers it unconscionable for 
A to take the benefit under the will and, at the same time, to defeat the tes- 
tator’s intention as to B by retaining his own property. It therefore compels 
him to elect to surrender either his own property or his rights under the will.” 
A similar principle had been applied to wills in the civil law.2_ The English 
equity courts first applied it to wills,® and later extended it to deeds.* It 
had, however, no relation to the doctrine of estoppel by deed, which was 
much older and rested on distinct principles. 

Estoppel, whether by record, by deed, or 7” fads, was originally a principle 
of the law of evidence. As the court would not allow proof of a fact con- 
trary to a judgment of record on the same issue between the same parties, 
so it excluded all ordinary testimony that a statement under seal was con- 
trary to fact,’ or that one who performed a solemn act in pais, such as livery 
of seisin,® was without authority to do so. When, however, a jury found by 
special verdict that the facts were inconsistent with the statements in the 
deed or the solemn act im pais, the court passed on the facts as the jury 
found,’ for the declaration of the jury was evidence of a higher nature. In 
other words, estoppel established no substantive rights, but merely excluded 
evidence of a lower character in rebuttal. And modern cases which have 
held that substantive rights have been acquired by estoppel, may usually 
be supported on some other ground. 

When courts, therefore, following earlier dicta,’ have decided cases by 
adopting as a rule of substantive law that he who takes under an instrument, 
whether deed or will, is estopped to deny the truth of any statement in the 
instrument, they have confused a mistaken conception of estoppel by deed 
with the doctrine of equitable election ; and unjust results have naturally 
followed. Thus, when a testator bequeathed to A only that to which she 
was by law entitled and to B property belonging to A, the Supreme Court 
of North Carolina recently held that A, by proving the will and acting thereon, 
had elected to take under it, and was bound by the other provisions of the 
will to give her property to B. Z7rip v. Wobles, 48 S. E. Rep. 675. Ob- 
viously the doctrine of estoppel by deed should not apply, and there is no 
reason for equity to take away A’s property and give it to B; for A received 
no substantial benefit to charge her conscience, nor, on the other hand, could 
B have received anything, had A elected against the will. 


NATURE OF THE RIGHTS OF AN ESTOPPEL-ASSERTER. — Although there 
are suggestions in different cases that estoppel is purely personal in its 
nature and consequently operates only in favor of the person originally mis- 


1 Streatfield v. Streatfield, Cas. ¢. Talb. 176. 

2 Inst. lib. 2, tit. 20, s. 4; tit. 24, s. I. 

8 Locy v. Anderson, Ch. Cas., ed. 1870, 155; Noys v. Mordaunt, 2 Vern. 581. 

# Bigland v. Huddleston, 3 Bro. C. C. 285 . 

5 Lit. 58; 34 H. VI, 48. 

§ Co. Lit. 352 a. 

7 Sutton v. Dicons, Sav. 98 ; Goddard’s Case, 2 Co. 4b. 

8 Doe d. Devonshire v, Cavendish, 4 T. R. 743 ”., fer Lord Mansfield ; Wilson z. 
L aco 2 Ves. Jun. 696, ger Lord Loughborough. Cf also Goodtitle v. Bailey, 

Owp. I. 
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led,’ it is clear on authority that an innocent purchaser from such person is 
protected.? It may be argued, however, that a purchaser with notice is en- | 
titled to no such protection, inasmuch as he is not deceived. If this view | 
were adopted, the result would be that one who acquired a right by estop- 
pel would be unable to realize upon it in case the facts became known to 
the world. Thus if he should obtain by estoppel land or a chattel, he would 
be forced to retain it for his own use forever ; and upon his death, since no 
one taking with notice could set up the estoppel, it would revert to the former 
owner. Or if the property so acquired were a note not yet due, he could 
not negotiate it, and if it did not fall due within his lifetime, there could be 
no recovery. If, however, it is objected that these rights would pass to the 
heir and the executor respectively on the theory that they continue the legal 
existence of the deceased, the estoppel would then violate the policy of the 
law against restraints on alienation by creating a right descendible but not 
transferable. 

The suggestion approved in a recent case decided by a federal circuit 
court in Iowa, that the transferee with notice of negotiable paper, which is 
valid only by estoppel, be allowed to recover merely the amount he paid 
for it, does not obviate the difficulties, as it would afford little practical relief 
to the original estoppel-asserter. Gamblev. Rural Independent School Dis- 
trict, 132 Fed. Rep. 514. His interests can be adequately protected only 
by holding that a subsequent purchaser who takes with knowledge of the 
facts, is fully protected.* This view, likewise, would recognize estoppel in 
its true light as creating a right equitable in its nature and freely transfer- 
able like other property interests. As it would be destructible like other 
equitable rights, a dona fide purchaser from the one estopped would take 
free from the equity. This would not be true, of course, of estoppel by 
deed where, as in many states, that is a distinct doctrine giving rise to legal 
rights and confined in its application strictly to transfers of land.’ But 
regarding estoppel zz fazs in this light, the question of knowledge or the 
amount of consideration paid by the assignees of this equitable right would 
become irrelevant. 


LiaBILITY FOR INTERFERENCE WITH UNLAWFUL OBSTRUCTION IN HIGH- 
way. — It is well established that a person who is inconvenienced by an 
obstruction in a public highway may remove it. In so doing, however, he 
must not commit a breach of the peace,? and must do no more damage to 
the obstacle than is reasonably necessary. To those using the highway 
there is a further duty not to-create a more serious obstruction. For ex- 
ample, a street railway company, which has the right to remove snow from 
its tracks, must not pile it up in such a way as to interfere unnecessarily with 
the use of the street.* 

In view of these decisions, what should be the duty imposed upon one 


1 See Shillito Co. v. McClung, 51 Fed. Rep. 868. 
2 Kinnear v. Mackey, 85 IIl. 96. 

8 Anderson v. McPike, 86 Mo. 293. 

# Rutz v. Kehn, 143 Il. 558. 

5 Knight v. Thayer, 125 Mass. 25. 


1 Inhabitants of Arundel v. M’Culloch, 10 Mass. 70. 
2 State v. White, 18 R. I. 473. 

8 Mark v. Hudson, etc., Co., 103 N. Y. 28. 

* Bowen v. Detroit City Ry. Co., 54 Mich. 496. 
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who changes the position of an obstruction without removing it from the 
highway? To hold that he must under all circumstances remove it to a 
place where it would no longer be dangerous, might often result in casting 
upon an innocent party responsibility for a danger created solely by another. 
It is conceived, however, that in no case should he be allowed to increase 
an existing danger or to create a new one. The fact that he has been 
inconvenienced can furnish no justification for his deliberately endangering 
others.© Thus he would be liable if he should move the obstruction to a 
place where the travel is heavier, or where a different class of persons 
would be affected. Likewise, if he should move it a considerable distance, 
although without increasing the danger or imperiling a different class of per- 
sons, he would be liable, for the situation would be so materially altered that 
he could fairly be said to have created a new danger. Moreover, it is be- 
lieved that he would be responsible if he should replace the obstruction in 
its original position ; for, having once removed the danger from that place, 
he would be creating it there anew. In other words, while exercising his 
lawful right of removal, he should be considered under a duty to do no act 
which an ordinarily prudent man under the same or similar circumstances 
would foresee as likely to increase an existing danger or to create a new 


one. Whether in any case he has violated this duty would seem to be 


a question of fact. ‘The Supreme Court of Rhode Island, however, has 
recently ruled as matter of law that a street railway company which removed 
an obstruction from its track was not liable to a person who, while in the 
exercise of due care, subsequently came in contact with it. Howard v. 
Union Ry. Co. 57 Atl. Rep. 867 (R. I.). 


JURISDICTION OVER CRIMES COMMITTED ON A VESSEL OF ONE CoUNTRY 
FROM THAT OF ANOTHER. — Discussing the recent killing of English fisher- 
men from a Russian vessel in Doggerbank, an editorial in the Justice of 
the Peace concludes that English courts, following Reg. v. Keyn,' would 
not take jurisdiction. Zhe North Sea Outrage, 68 Just. P. 529 (Nov. 5, 
1904). Since the /ocus of a crime determines its jurisdiction, the primary 
question is really this: was the homicide committed on the British sloop 
or on the Russian vessel ? 

Homicide is the unlawful application of force to the body resulting in 
death, and the doctrine is general that the crime is committed where the 
force operates. This constituted the breach of the king’s peace, which 
first gave the king’s courts jurisdiction. In the large class of cases, in this 
country, which involve shooting from one state into another, the over- 
whelming authority is that the latter controls the venue.* This precise 
question arose in Reg. v. Coombes,‘ where the master of the king’s sloop was 
fired on from the shore, and it was held that, since the offense took place 
where the bullet struck, the defendant was properly tried by the Admiralty. 
And where a shot from an American vessel killed a native on board a vessel 
lying in the Society Islands, our court, deeming the act to have been com- 


Cf. Scott v. Shepherd, 2 Black, W. 892; see also Clerk & Lindsell Torts, 2d ed. 130. 
L. R. 2 Ex. Div. 63, 13 Cox C. C. 403. 

2 Poll. & Mait., Hist. Eng. Law, 2d ed., 463. 5 
State v. Hall, 114 N. C. gog. 

1 Leach 432. 
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mitted on the foreign ship, disclaimed jurisdiction.* But in Reg. v. Keyn® 
the majority of the court refused to hold a German captain through whose 
negligent navigation one on board an English vessel was killed. The 
court distinguished between murder and manslaughter, holding that, since 
in the latter no intention accompanies the force, the crime occurs at the 
place of negligence. But just as the intention continues with the force to 
make the blow murder, so the negligence persists to constitute manslaughter. 
What is punished is not the negligence but the resulting homicide, and in 
both cases that takes place where the force strikes the body. 

Every vessel while on the high seas is subject to the exclusive jurisdiction 
of the nation whose flag she flies.’ A foreigner on a British ship is pun- 
ishable under English law ;* and, in this country, a murder committed by a 
foreigner on an American vessel, even within Canadian waters, gives the 
United States jurisdiction.? Therefore, when the /ocus of a crime is shown 
to be an English vessel, the jurisdiction of the English courts would seem 
to be complete. The fact that the culprits were acting from a public vessel 
rather than a private one is immaterial, for the crews of both must respect 
the municipal law prevailing in a foreign jurisdiction.” If the culprits, 
then, are found in English territory, there ought to be no difficulty. Ex- 
tradition, however, would hardly be granted, even if it should be demanded, 
and redress would, probably, have to be sought through diplomatic channels. 
The extradition treaty between England and Russia does not cover such a 
contingency." England has acceded to extradition demands for one of 
its citizens charged with practicing false pretenses on German merchants, 
though never present in Germany ;™ but the decision has been criticised, 
and would, probably, not be followed."* ‘To constitute one a fugitive crim- 
inal, presence in the demanding state and subsequent flight are deemed 
necessary.** 


RIGHT OF RECOUPMENT FOR IMPROVEMENTS TO CONVERTED PROPERTY. — 
The usual rule in trover permits the owner to treat any moment at which 
wrongful dominion is being exercised over his property as the moment of 
conversion, and to recover in damages its full value at that time. Where, 
however, one acting under a dona fide mistake has improved the converted 
property by the expenditure of labor and materials, the decisions clearly 
trend toward making the value at the time of the original taking the basis of 
recovery.! This relaxation of the general principle, which seems to make 
the rule of damages in trover depend upon the moral attitude of the con- 
verter, is explained in a case lately decided by a federal circuit court in New 


United States v. Davis, 2 Sumn. (U. S. C. C.) 482. 
Supra. 
7 eae v. Kelly, 16 Wall. (U. S.) 610; Reg. v. Anderson, L. R. 1 C. C. 161. 

8 Rex v. Sattler, 7 Cox, C. C. 431. ; mY : 

® United States v. Rodgers, 150 U. S. 249; recognizing the prevailing doctrine of 
concurrent jurisdiction of the local country, and that of the ship’s flag in such a case. 
See Reg. v. Anderson, supra. . 

10 See Hall, Int. Law, 5th ed., 195- 

11 See Clarke, Extradition, 4th ed., ceclxvii. 

12 Reg. v. Nillins, 53 L. J. M. C. 157. 

18 Clarke, 262. . 

14 State v. Hall, 115 N. C. 811; Jones, etc. v. Leonard, so Ia. 106; Zn re, Mohr, 
73 Ala. 503. 

1 Winchester v. Craig, 33 Mich. 205 ; Forsyth v. Wells, 41 Pa. St. 291. 
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Hampshire. Dartmouth College v. International Paper Co., 132 Fed. Rep. 
92. It is there suggested that though the damages are prima facie to be 
determined by the usual rule, yet the dona fide converter has by his labor 
acquired a property right in the article which entitles him to recoup. 
Whether the expense to which he has been put or the increase in value 
which he has created, is the measure of this right is in dispute. The basis 
of the recoupment is quasi-contractual. The fundamental requisite in quasi- 
contract, the unjust enrichment of the party against whom the claim is 
made, undoubtedly exists here. An express request that the service be 
rendered is not required; and the argument that one should not be per- 
mitted to thrust himself upon another as his creditor is met by the circum- 
stance that in cases of this kind the converter has simply used the property 
for the purposes for which it was naturally intended. Where this is not 
true, or where the owner has special reasons for wanting his property pre- 
served in its original condition, the quasi-contractual grounds fail, and the 
general rule should be applied.? 

The mala fide trespasser is usually denied the right of recoupment be- 
cause in order to establish it he would have to show his own wrong.* A 
bona fide purchaser from a dona fide trespasser may assert the right. The 
rights of an innocent purchaser from a mada fide trespasser are, however, 
most difficult of adjustment. Under the strict rules of the common law it 
is impossible to grant him any relief.6 The suggestion that he receives from 
his vendor a right which the latter could not enforce, seems to involve the 
establishment of an exception to the general rule that the assignee can 
acquire nothing from his assignor which the latter did not possess. But, 
clearly, upon broad principles of justice he is entitled to the value of the 
trespasser’s labor. Though he has not himself done the work upon the 
property converted, he has paid for that work, and it is he who bears the ex- 
pense of the unjust enrichment of the original owner. In other cases where 
the legal remedy in quasi-contract is unavailable, equity gives relief. For 
example, in the analogous case of improvements made upon land under a 
bona fide mistake as to title, a bill in equity to recover the value of the im- 
provements has been sustained.® If the right to such relief could be estab- 
lished for the innocent purchaser in equity, he might, upon the analogy of 
equitable defenses at law, be permitted to avail himself thereof by way of 
recoupment in an action at law.’ 


RESTRICTION OF THE POWER OF ASSIGNMENT. — Whether the maker of 
a note can restrict its assignment in the hands of the payee by inserting 
words of non-assignability, seems never to have been squarely decided. 
A recent dictum by the Court of Appeals of Missouri, however, holds that 
such expressions are ineffectual except to make the note non-negotiable. 
Herrick v. Edwards, 81 §. W. Rep. 466. The court relies on the analogy 
of the rule against restraints on the alienation of land and chattels ; but 
plainly there is a distinction between the absolute transfer of a chattel and 


2 See Isle Royale Mining Co. v. Hertin, 37 Mich. 332. 

8 Ellis v. Wire, 33 Ind. 127 ; but see Single v. Schneider, 30 Wis. 570. 

¢ White v. Tawkey, 108 Ala. 270. 

5 Wooden-Ware Co. v. United States, 106 U. S. 432. 

® Bright v. Boyd, 1 Story (U. S. C. C.) 478; Keener, Quasi-Contracts 379. 
7 Cf. Railroad Co. v. Hutchins, 32 Oh. St. 571, 37 Oh. St. 282. 
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the creation of a chose in action, for in the one case the transferrer loses 
at once all interest in the ves, while in the other the obligor remains vitally 
interested, since he must meet the obligation. Upon this peculiar feature 
of choses in action, the common law idea that they could not be assigned 
probably rested. A promise to pay A was a promise to pay A only, and 
could not be made into a promise to pay B except with the consent of the 
promisor. To assign an obligation was to change it, and the early lawyers were 
unable to see how the promisor could be held liable on such an altered con- 
tract. Difficult as it was to escape the logic of this argument, mercantile 
convenience soon demanded transferability of certain kinds of obligations. 
Since the obligor’s right to do only what he promised was the main objec- 
tion to assignment, the old conception naturally gave way most rapidly in 
the case of promises to pay money, for the transfer of such an obligation 
could make little or no difference to the promisor.’ Assignment even here 
was effected by giving to the assignee a power of attorney to collect the note 
in the name of the promisee. Although the assignee finally acquired the right 
to collect in his own name, it is suggestive of the true nature of assignment 
that his rights have still to be worked out through the assignor, so that, 
although a purchaser for value and without notice, he takes subject to all 
equities in favor of the maker.? So jealous of the latter’s rights has been the 
law that even when perfect negotiability of notes was obtained by statute, it 
was confined to those on which the maker by words of negotiability had 
shown an express intention to make his promise general.* The growth of the 
assignability of contracts, other than promises to pay money, further illus- 
trates the theory that the principal factor in determining whether a contract 
is assignable is whether it could make any difference to the promisor to 
perform to any other than the original promisee. Thus, while ordinarily 
the consent of the contractor to assignment is virtually presumed, if the 
contract involves reliance on the personal services of the promisee it clearly 
cannot be assigned.* It would seem, therefore, on principle, that a note 
should not be regarded as assignable contrary to an express declaration of 
the maker, unless mercantile convenience demands that a promise to pay 
money to “A only” shall be considered a promise to pay the whole world.® 


Brtts oF LapING AS SECURITY FOR ADVANCES. — The possession of a 
bill of lading has from early times been universally held to determine the 
possession of the goods themselves.’ Ina similar manner the position of one 
who takes a bill of lading in his own name as security for advances depends 
upon the extent to which the form of the bill should operate to determine the 
title to the goods. Upon this point there is by no means the same agreement. 
The view taken by the courts? is that a bill of lading does or does not pass 
legal title according to the intention of the parties, its form being merely 
evidence of such intention. The view of merchants, on the other hand, 
considers the form of the bill as conclusive evidence of legal title. In de- 


1 3 Harv. L. REV. 340. 

a kage v. Bumford, 31 Beav. 247. 

8 3 & 4 Anne, cap. ix. §§ : 

4 Swarts v. Narragansett Electric Lighting Co., 59 Atl. Rep. 77 (R. 1). 
5 See Edie & Laird v. East India Co., 1 Black. + 295, 298. 
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termining whether the intention of the parties or the understanding of 
merchants ought to be the test, it is to be noted that under the former, 
serious difficulties are encountered in defining the position of one to whom 
a bill of lading runs but who according to the intention of the parties has 
no title to the goods, since an innocent purchaser from him is held to get 
a good title.* This result indicates a partial recognition by the courts of 
the right to rely upon the form of the bill in accordance with mercantile 
usage. The importance of bills of lading in modern business transactions 
renders it highly desirable that the view of the courts should be extended 
to conform entirely with the understanding of merchants, as has been done 
in the case of bills of exchange. If then the intention of the parties is 
adopted as the test, one taking a bill of lading in his own name as security 
for advances would be either a pledgee or a mortgagee according to 
that intention.* If, however, the more desirable test of mercantile usage is 
adopted, he would in effect always be a mortgagee having a security title to 
the extent of his advances, while the consignee would retain an equitable 
property right in the goods. 

Whatever may be the relative merits of the foregoing views, it is submitted 
that either is preferable to a third view adopted in a recent Massachusetts 
case in which the holder of a bill of lading taken as security for advances is 
considered absolute owner of the goods, Moors v. Drury, 71 N. E. Rep. 
810. Although the plaintiff in that case was perhaps neither pledgee nor 
mortgagee within the purview of the particular statute involved, nevertheless 
the court’s position in treating him as absolute owner finds no support 
either on the ground of intention of the parties or on that of mercantile 
usage. It is obviously unjust that the real purchaser of the goods, who has 
the duty of insuring, and upon whom the risk of loss and the right of profit 
fall, should be denied any property right whatever and be given instead a 
mere contract right. Nor does this point seem to be settled by authority,® 
as the court is inclined to believe. Four cases are cited in which holders 
of bills of lading are regarded as owners of the property ; but in none of 
them was the court called upon to decide whether this was an absolute 
ownership or ownership in the sense of a security title. The language in 
one case’ is, indeed, broad enough to support the idea of ownership in the 
former sense, but in a second case ® that question is expressly undetermined, 
while in each of the other two ® the language of the court even seems to 
indicate the use of the term “ ownership ” in the latter sense. 


® Commercial Bank v. Armsby Co., 120 Ga. 74. 
4 Cf. Sewell v. Burdick, 10 App. Cas. 74. 

5 Cf. Drexel v. Pease, 133 N. Y. 129, 136. 

6 Drexel v. Pease, supra. 

7 New Haven Wire Co. Cases, é Conn. 352, 383. 

8 Moors v. Wyman, 146 Mass. 60, 62 

® Moors wv. Kidder, 106 N. Y. 32, 44; Mershon v. Moors, 76 Wis. 502, 514. 
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RECENT CASES. 


ADMIRALTY — TORTS— TEST OF JURISDICTION. — Hé/d, that admiralty has juris- 
diction of a by a faulty vessel to a beacon light solidly attached to the bottom of 
the sea. United States v. Evans, 25 Sup. Ct. Rep. 46. See Votes, p. 299. 


AGENCY — RIGHTS OF AGENT AGAINST PRINCIPAL— BROKER’S RIGHT TO Com- 
MISSIONS. — The defendant agreed to pay the plaintiff a commission for effecting a sale 
or exchange of his property. The latter secured a purchaser who entered into a con- 
tract with the defendant for an exchange of land. In a suit for his commission, the 
plaintiff did not prove that the purchaser had title to the land to be exchanged nor 
that he was financially responsible. ¢/d, that a judgment for the plaintiff should be 
reversed. Snyder v. Fidler, 101 N. W. Rep. 130 (Ia.). 

It is clear that, before a contract has been consummated between the purchaser and 
the principal, the broker is not entitled to his commissions unless he has procured a 
purchaser who is willing and able to perform. Sayre v. Wilson, 86 Ala. 151. But if 
the principal has entered into a contract with the purchaser, some courts have held 
that the inability of the latter to — is immaterial. Roche v. Smith, 176 Mass. 
595; contra, Jenkins v. Hollingswort & Tador, 83 Il. App. 139. In favor of this view, it 
is argued that by entering into a contract with the purchaser, the principal has relieved 
the broker of further duty. But by a fair construction of the agreement, the principal 
intends to pay only when a purchaser who is able to perform his promise is procured ; 
and as the broker has not performed this condition precedent, it would seem that he is 
not entitled to recover. Furthermore, since the P gpg does not know of the pur- 
chaser’s inability to perform, he can hardly be said to have waived his right to insist 
upon this requisite before paying the commission. See Wiley v. Athol, 150 Mass. 426, 
435- 


AGENCY — RIGHTS OF PRINCIPAL AGAINST AGENT—PRINCIPAL’s RIGHT TO 
AGENT’s ILLEGAL PROFITS.— An agent, having obtained a loan for his principal on 
certain debentures, was promised a commission by the creditor company, on the pre- 
miums which should become payable to it. He/d, that the agent cannot be charged 
as trustee of money so received, though he does become liable for it in account. 
Powell & Thomas v. Evan Jones & Co., 21 T. L. R. 55 (Eng., C. A.). 

This decision follows the well settled law of England. Luster & Co. v. Stubbs, L. R. 
45 Ch. D.1. ‘The general rule of law not only forbids an agent, as such, to make any 
ag ayer gain at the expense of his employer, but to make any collateral gain at all, lest 

e be tempted, in doubtful cases, to subordinate his principal’s interests to his own. 
The case under discussion is hard to reconcile with this principle; for the temptation 
to take illegal commissions will not be removed, even by the certainty that the origi- 
nal sum must be disgorged, provided the agent may retain the profits of speculation. 
But the position of the court seems to be sustained by authority ; for America re- 
mains silent on the point, while England has repeatedly refused to hold the agent as 
trustee save when he misuses funds actually coming from the principal. See Zaylor 
v. Plumer, 3 M. & S. 562. 


BANKRUPTCY — PROVABLE CLAIMS— TorRT CLAIM ARISING FROM FRAUD. — The 
defendants converted stock which they had purchased for the plaintiff. The latter 
sued for fraudulent conversion, and the defendants pleaded that the plaintiff’s claim was 
provable and barred by their discharge in bankruptcy. § 63 a (4) of the Bankruptcy 
Act provides that debts founded upon a contract express or implied are provable, and 
§ 17 excepts from the operation of a discharge judgments in actions for fraud, and 
debts created by the fraud of a fiduciary. e/d, that under these two sections the 
plaintiff’s claim is provable and discharged, although he elects to sue in tort instead 
of in contract. Crawford v. Burke, 25 Sup. Ct. Rep. 9. 

Under former bankruptcy acts, the provability of claims suable either in tort or con- 
tract, was determined by the holder’s election to sue in contract, as tort claims were 
not provable. Wéilliamson v. Dickens, 5 Ired. (N. C.) 259. Under the present act the 
Supreme Court takes the view that claims for fraud, except those reduced to judg- 
ment or against a fiduciary, must be provable by implication, else these eg OF are 
meaningless. But a sufficient reason why judgments on claims for fraud to be 
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expressly excluded to prevent their discharge is that, in general, judgments for torts 
are provable. COLLIER, BANKRUPTCY, 4th ed., 442. And claims against a fraudulent 
fiduciary are evidently excepted so that even where the action is brought in contract, 
it will not be discharged. Frey v. Zorrey,70 N. Y. App. Div. 166. Because certain 
debts are explicitly excluded, it does not follow that they would otherwise be dis- 
charged, or that other claims not mentioned are so affected, as certain claims may be 
mentioned merely to remove all doubt. Thus the Amendment of 1903 expressly ex- 
cludes claims for alimony, although these were previously neither provable nor dis- 
charged. 32 Stat. at L. 797,§ 5; Audubon v. Shufeldt, 181 U.S. 575. Therefore § 17 
would seem to raise no implication that tort claims for fraud are provable. 


BANKS AND BANKING — BANKERS’ LIEN — REQUIREMENT OF Notice.—A bank 
applied funds deposited with it in extinguishment of a debt owed it by the depositor, 
and, without having notified him of that application, refused to pay a check drawn by 
him in favor of a third party. He/d, that the bank is liable to the depositor for the re- 
sulting damages. Callahan v. Bank of Anderson, 48 S. E. Rep. 293 (S. C.). 

According to the great weight of authority, a bank to which one of its depositors is 
indebted may apply upon the debt funds deposited by him. Bank v. Brewing Co., 50 
Oh. St. 151. No other case has been found, however, in which this right has been 
held to depend upon the receipt by the depositor of notice of the bank’s intention to 
exercise it. It would seem that in the principal case the court has disregarded entirely 
the considerations that have weighed with other courts in deciding similar cases. The 
right of a bank to pay itself out of deposits made by its debtor is ordinarily rested 
upon the so-called Sooke’ lien. ry oe v. Alton National Bank, 29 Ill. App. 458. 
By what is perhaps the more logical theory, it is based upon the right of the ay to 
offset its claim against that of the depositor. Clark v. Northampton National Bank, 
160 Mass. 26. In the adoption of either view there seems to be no occasion for the 
application of any doctrine of required notice. 


BANKS AND BANKING — COLLECTIONS — LIABILITY OF DEPOSITARY BANK. — The 
plaintiff deposited with the defendant bank a draft for collection. The defendant bank 
forwarded it to its correspondent, directing the latter to remit the proceeds by New 
York exchange. After collection but before remittance, the correspondent bank failed. 
Held, that the plaintiff may not recover. Holder v. Western, etc., Bank, 132 Fed. Rep. 
187 (Circ. Ct.,S. D. Oh.). See NOTEs, p. 300. 


BILLS AND NoTES— NEGOTIABILITY — POWER TO RESTRICT ASSIGNMENT. — 
Semble, that where the maker of a note writes the words “non-negotiable ” and “non- 
transferable ” on its face, its assignability is not affected, though it is rendered non- 
negotiable. Herrick v. Edwards, 81 S. W. Rep. 466 (Mo., Ct. App.). See Nores, 


p- 306. 


BIL_s oF LADING — HOLDER AS OWNER OF Goons. — Hé/d, that one who takes a 
bill of lading in his own name as security for advances is not a mortgagee or pledgee 
within Mass. Pub. St. 1882, c. 157, § 28. Semdle, that he is absolute owner of the goods. 
Moors v. Drury, 71 N. E. Rep. 810 (Mass.). See NOTEs, p. 307. 


CHARITIES AND TRUSTS FOR CHARITABLE Uses — CREATION AND ENFORCE- 
MENT OF CHARITABLE TRUSTS — CONTROL OF PROPERTY ON DIVISION OF CHURCH- 
MEMBERSHIP. — Through a schism, the Free Church of Scotland was divided into two 
factions. A great majority of the clergy and congregation rejected the distinguishing 
principles of their belief, coalesced with another denomination, and were allowed by 
the trustees to enjoy the entire property of the discordant church. A small minority 
claimed that the church property should be used only for the promotion of those doc- 
trines which obtained at the time of its acquisition, and brought action for breach of 
trust. Hé/d, that the faction which adheres to the original principles of the church is 
entitled to the enjoyment of all the property. General Assembly of the Free Church of 
Scotland v. Lord Overtoun, [1904] App. Cas. 515. 

The chief difficulty in this class of cases is to determine what really constitutes a 
departure from the essential beliefs of the church. Property donated to a religious 
organization is presumed to be for the promulgation of its characteristic doctrines. 
Hale v. Everett, 53 N. H. 9. If this be true, those in control should be restrained 
from applying it to the promotion of other beliefs. Attorney-General v. Pearson, 
3 Mer. 353. This is simply an —— of the familiar rule that trustees have no 
right to change the object endowed. Park v. Chaplin, 96 Ia. 55. It follows, therefore, 
that the right to the church property of a divided congregation belongs to that faction 
which retains those distinguishing doctrines held when the trust was declared. App 
v. Lutheran Congregation, 6 Barr (Pa.) 201. Otherwise a great injustice would be done, 
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not only to the creator of the trust, but also to those who still adhered to the original 
ideals and beliefs.upon which the sect was founded. On principle, however, it would 
seem more in accordance with liberal development to allow a church to change its faith 
without thereby losing its property. And this end would be attained if bequests were 
construed as given to religious corporations as such, rather than for the furtherance of 
their peculiar tenets. See 10 Harv. L. Rev. 184. 


ConFLICT OF LAWS— JURISDICTION FOR DIVORCE— SEPARATE DOMICILE OF 
Wire. — A divorce statute required the plaintiff’s residence in the state for six months. 
A wife, after a dona fide ars pe for that period, sought a divorce. Her husband, 
domiciled abroad, successfully defended her suit and sought a divorce on a cross-bill. 
Held, that the court has jurisdiction. Pine v. Pine, 100 N. W. Rep. 938 (Neb.). 

Unless the wife is domiciled in the state, the court has no jurisdiction, for the mere 
appearance of the parties is insufficient. Andrews v. Andrews, 188 U.S.14. Generally 
in this country a wife’s separate domicile is not restricted to cases of divorce for good 
cause. Hopkins v. Hopkins, 35 N. H. 474. As an original question this seems wrong, 
since the domicile of the wife depends on her obligation to live with her husband. See 
Hunt v. Hunt, 72 N.Y. 217, 243. On the same principle a domicile allowed by statute 
when she is still under the obligation should have no extra-territorial validity. Contra, 
Johnson v. Johnson, 57 Kan. 343 (semdle). But just as this reason ceases when the wife 
has a valid cause for divorce, so when she gives the husband good cause, the obliga- 
tion to live with him depends on his will ; and if he chooses to terminate the obligation 
by divorce he thereby ceases to control her domicile. Watkins v. Watkins, 135 Mass. 
83. On that basis the wife was properly held domiciled in Nebraska. As a matter of 
conflict of laws that gives the court jurisdiction to grant the husband a divorce. bid. 
That this was not excluded by the local statute was the main point in the court’s 
opinion, and seems correct. Cf. Ster/ v. Ster/, 2 Ill. App. 223. 


CONSTITUTIONAL LAW — DUE Process oF Law — POSTPONEMENT OF TRIALS. — 
A statute provided that where a cause was entitled to a preference the court, 8 
application, “ must designate a date during that term on which day the said cause shall 
then be heard.” From an order granting a preference and fixing the trial for a day 
certain, the defendant appealed. Ae/d, that the statute is unconstitutional as tending 
to deprive a party of life, liberty, or property without due process of law. iglander v. 
Star Co., 98 N. Y. App. Div. tot. 

This decision is interesting as a novel illustration of the operation of the constitu- 
tional guaranty. The Supreme Court has held that the meaning of the phrase “ due 
process of law,” which, because of its generality, is difficult to define, must be determined 
ultimately by a process of inclusion and exclusion of individual cases. Davidson v. 
New Orleans, 96 U.S. 97. Probably the most common statement makes it synonymous 
with a course of proceedings based upon established rules. See Pennoyer v. Neff, 95 
U.S. 714. It is clear, however, that it at least guarantees the parties to a suit t 
right of notice and a fair opportunity to be heard. Stuart v. Palmer, 74 N. Y. 18 

here the continuance of a case is desirable because of the inability of the plainti 
or the defendant to procure his witnesses or Bi cg his case adequately, it must 
seriously interfere with the right to a hearing if the postponement be denied. By a 
well established general practice courts grant such postponement at their discretion. 
Ogden v. Gibbons, 5 N. J. Law 611. Consequently, a statute arbitrarily prohibiting the 
exercise of such discretion seems properly held unconstitutional. 


CONSTITUTIONAL LAW — PRIVILEGES AND IMMUNITIES — LEGISLATIVE CONTROL 
oF MUNICIPAL ConTRACTS. — A New York statute provided that each contract made 
by the state or a municipality with a contractor should contain a stipulation that he 
should not employ laborers for more than eight hours a day, the contract to be void if 
he did not fulfil the stipulation. A¢/d, that the statute is unconstitutional because it 
bg age the rights and powers of a municipality. People ex rel. Cossey v. Grout, 179 

. Y. 417. 
For a discussion of the principles involved, see 17 Harv. L. REv. 50. 


CoNTRIBUTORY NEGLIGENCE —IMPUTED NEGLIGENCE — PARENT’S DEFAULT A 
DEFENSE IN ACTION BY CHILD. — An action was — by the father, as adminis- 
trator of the estate of his two-year-old child, to recover damages for the child’s death 
caused by the defendant’s negligence. The father was the sole beneficiary of the 
child’s estate. Hé/d, that the contributory negligence of the father is a g defense 
to the suit. Davis v. Seaboard, etc., Ry., 48 S. E. Rep. sgt (N. C.). fig 

In an action for negligently causing a child’s death, the father’s contributory negli 
gence is a defense if the suit is brought by him for the loss of his child’s services. 
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Bellefontaine Ry. Co. v. Snyder, 24 Oh. St. 670. In applying the same rule to suits in 
the child’s name, where the father is the sole beneficiary, the court takes the better 
side of a question upon which there is a conflict of authority. Bamberger v. Citizens’, 
etc., Co.,95 Tenn. 18; contra, Wymore v. Mahaska, 78 la. 396. The result is reached, 
not by resorting to the fiction of imputed negligence, but by recognizing that the father 
is the real party interested in the suit, and by treating the case as if he were the plain- 
tiff. As is stated by the court, this proceeding finds its justification in the fact that 
any other would result in permitting the wrongdoer to derive profit from his own 
wrong. As a matter of strict principle, the recognition of the real, rather than the 
ostensible plaintiff can hardly be supported; but the justice of the result seems to 
warrant the court in disregarding this purely technical objection. 


CORPORATIONS — DIRECTORS— DIRECTOR LOANING TO THE CORPORATION. — 
Two directors of a corporation made a loan of money to it in the name of a third 
party without disclosing to the other directors that they were the real parties in inter- 
est. The third party then assigned the note given by the corporation and the mortgage 
made to secure it to the two directors, who brought suit to recover the face value of 
the note without interest and to foreclose the mortgage. Hé/d, that the note is valid 
and the directors vy recover. Schnitiger v. Old Home, etc., Co., 78 Pac. Rep.g (Cal.). 

It is well settled that a director may loan money on mortgage security to a corpora- 
tion, though such a loan will be subjected to a strict scrutiny by the courts to prevent 
any over-reaching. Zwin-Lick Oil Co. v. Marbury, 91 U. ¢ dy. As a fiduciary the 
director should, at least, be required to disclose the fact that he is the party making 
the loan, for the corporation might not care to borrow from its directors. It might be 
argued, therefore, that for their silence in the present case, these directors should not 
be allowed to recover on the note, but only in quasi-contract. But according to the 
weight of authority, a director may purchase a debt due from the corporation, though 
he may not collect thereon more than the sum paid for it. Bonney v. Tilley, 109 Cal. 

6. In the present case the practical effect of the transaction was the purchase of a 

ebt due the third party in whose name the loan was made; and since the decision 

allowing recovery merely of the face value of the note gives the plaintiff no profit upon 
his unconscionable dealing, it may be supported. 


CRIMINAL LAw — INSANITY — BURDEN OF PRooF.— Held, that where, in a prose- 
cution for homicide, the defendant’s sanity is in issue, the burden is on him to prove 
insanity by a preponderance of evidence. State v. Quigley, 58 Atl. Rep. 905 (R. 1.); 
State v. Clark, 76 Pac. Rep. 98 (Wash.). 

In a recent Delaware case the jury were instructed that insanity being matter of de- 
fense, it must be proved as a fact by the defendant to the satisfaction of the jury; but 
if, upon the whole evidence, they entertained a reasonable doubt of the defendant’s 
guilt, Sees) doubt should inure to his acquittal. State v. Jack, 58 Atl. Rep. 833 (Del., 

n. Sess.). 

Two states are thus added to the twenty-two jurisdictions which, with England, treat 
insanity as an affirmative defense. State v. Lawrence, 57 Me. 574. Opposed are the 
United States Supreme Court and eleven state courts, holding that, the sanity of the 
accused being an essential element of criminality, the prosecution must establish it 
beyond a reasonable doubt. Davis v. United States, 160 U. S. 469. Delaware, seem- 
ingly, takes the latter view. State v. Reidell, 9 Houst. (Del.) 470; but see State v. Danby, 
1 Houst. Cr. Rep. (Del.) 166, 174. The majority view discloses, apparently, a miscon- 
ception regarding the probative force of the presumption of sanity. THAYER, PRELIM. 
TREAT. Ev. 383. Again, the issue is sometimes confused by statutes requiring the 
jury, if it acquit because of insanity, so to find by special verdict, apparently compelling 
the defendant to justify such verdict by proving his insanity. See State v. Quigley, 
supra. This would seem to abridge the right to trial by jury guaranteed by state con- 
stitutions, in denying the right of a jury to find a general verdict. Underwood v. 
People, 32 Mich. 1. Nor yet does the popular feeling, shared by courts, that guilty 
persons are likely to escape through easily feigned insanity, warrant the abrogation of 
the fundamental rule that no accused person shall be punished if there be a reasonable 
doubt of his guilt. Cf State v. Clark, supra. 


DAMAGES — ExcesstvE DAMAGES—REMITTITUR BY APPELLATE CourT.—In 
an action of tort for personal injuries the only error assigned on appeal was that the 
verdict was so excessive as to evince passion, prejudice, and caprice. He/d, that the 
judgment will be reversed unless the plaintiff remit the amount found by the appellate 
court to be excess. Alabama, etc., R. R. Co. v. Roberts, 82 S, W. Rep. 314 (Tenn.). 

This case settles a point heretofore doubtful in Tennessee. Cf Vaulx v. Herman, 
8 Lea (Tenn.) 683. It is generally held that, even in cases of tort, the right of an 
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sopeiies court to require remittitur of excessive damages as a condition to affirming 
judgment does not encroach upon the constitutional right to trial by jury, and this view 
would seem to be correct. It is also arguable that such an excess as indicates preju- 
dice or passion on the part of the jury cannot be remitted and the balance affirmed, 
since the whole verdict is tainted by improper motive. Stafford v. Pawtucket Hair- 
' Cloth Co., 2 Cliff. (U. S.C. C. 1st cir.) 82; Murray v. Leonard, 11 S. Dak. 22. But it 

would seem that if the evidence Fon warrants some recovery, to that extent, at 
least, the verdict has not been affected by prejudice; and the appellate court ma 
properly fix upon such an amount as, under the same evidence, it would not distur 
upon review. Collins v. Albany, etc. R. R. Co., 12 Barb. (N. Y.) 492; Lombard v. 
C., R. I. & P. R. R. Co., 47 Ta. 494. The practice followed by the principal case also 
tends to prevent multiplicity of actions and to discourage recoveries based upon de- 
fendants’ ability to pay, rather than upon plaintiffs’ damage. 


DAMAGES — MEASURE OF DAMAGES— IMPROVEMENTS TO CONVERTED PRop- 
ERTY. — The defendant, acting! under a dona fide belief that he had acquired title, cut 
timber on the plaintiffs land, and manufactured the logs into pulp. The plaintiff 
brought trover. e/d, that the measure of damages is the stumpage value of the trees 
at the time they were cut. Trustees of Dartmouth College v. International Paper Co., 
132 Fed. Rep. 92 (Circ. Ct., Dist. of N. H.). See Norzs, p. 305. 


EASEMENTS — ACQUISITION BY PRESCRIPTION — BEGINNING OF PRESCRIPTIVE 
PEriop. — The plaintiff had a way of necessity over the defendant’s land, and contin- 
ued to use it after the necessity ceased. He/d, that such user did not become adverse 
until the defendant had notice of the hostile claim. Ann Arbor, etc., Co. v. Ann Arbor, 
etc., R. R. Co., 99 N. W. Rep. 869 (Mich.). 

The contention that user of a way of necessity is always adverse would, if correct, 
result in a contrary decision, since the right ceases with the necessity. Cf Plitt v. Cox, 
43 Pa. St. 486; Vall v. Carpenter, 14 Gray (Mass.) 126. The court properly rejected 
this argument, since the basis of such an easement is an implied grant. Zvracy v. Ath- 
erton, 35 Vt. 52. The decision proceeds on the ground that a licensee’s user does not 
become adverse until the landowner knows of his hostile claim. Taylor v. Gerrish, 59 
N. H. 569. This is because the owner is justified in supposing, until contradicted, that 
the user is under the continuing license. But in the principal case the plaintiff’s rights 
ceased at once by operation of law, and the subsequent user was both hostile and no- 
torious. No other recognized element being absent, the user must be considered ad- 
verse. This result seems somewhat harsh, since an owner apparently safe in permitting 
a way of necessity may suffer a curtailment of his rights by the mere opening of an 
unknown road on another’s property. The requirement would not be unreasonable, 
that, to be adverse, the user must not only be notorious and hostile, but that its hos- 
tility be notorious as well. 


EMINENT DOMAIN — WHAT PROPERTY MAy BE TAKEN — LAND ALREADY Occu- 
PIED FOR RAILROAD PuRPOSES.—A railroad company owned two strips of land 
between its own right of way and the parallel roadway of another company. It was 
shown that the strips were not necessary for the owner’s business, nor likely to be so. 
Held, that the second company may condemn a portion of each tract, in widening its 
right rs eg Chicago, ete., Electric R. R. Co. v. Chicago, etc., Ry. Co., 71 N. E. Rep. 
1017 (Iil.). 

The power to condemn any property devoted to public uses must be expressed or 
bee ® clearly implied in the legislative enactment authorizing appropriation. J» re City 

uffalo, 68 N. Y. 167. Thus, a railroad’s general statutory power of condemnation 
oes not ordinarily include the right to appropriate land already occupied by another 
railroad. Housatonic, etc., R. R. Co. v. Lee, etc. R. R. Co., 118 Mass. 391. But, as the 
present case holds, this exception does not apply where the | apa 6 is not in use and > 
not necessary for the purposes of the railroad owning it. Jn re Kochester, etc. R. R. 
Co., 110 N. Y. 119. In an earlier Illinois case the same statute was held not to 
authorize condemnation longitudinally of another road’s right of way. Jilinois, etc., 
R. R. Co. v. Chicago, etc., R. RK. Co., 122 Il. 473. The present case distinguishes this on 
the ground that no right of way is involved in the later case. There is, however, no 
reason why the doctrine of the principal case might not apply with equal force to an 
unused strip of aright of way. Cf Mew York, etc., R. R. Co. v. Forty-Second Street, ete., 
R. R. Co., 26 How. Pr. (N. Y.) 68. If the cases are to be reconciled, it must be on 
the ground that in the earlier case it did not appear that the part of the right of way 
involved was un 
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EQUITABLE ELECTION — APPLICATION OF THE DOCTRINE WHERE THE LEGATEE 
Is GIVEN PROPERTY TO WHICH HE Is By LAW ENTITLED. —A testator bequeathed 
all his personal property to his wife, and devised certain real estate, which, in fact, was 
her separate property, to her for life, remainder to his son. His widow proved the 
will, and retained all the personalty, valued at one hundred dollars. By the code she 
was entitled to three hundred dollars worth of her husband’s personalty. The plaintiff, 
her executor, petitioned to sell the real estate. He/d, that he is barred by the election 
of his testatrix. Zripp v. Nobles, 48 S. E. Rep. 675 (N. C.). See NoTEs, p. 302. 


EsTOPPEL — ESTOPPEL IN PAIs— RIGHTS OF ASSIGNEE OF ESTOPPEL-ASSERTER. 
Semdle, that where an innocent holder of municipal bonds good only on the ground of 
estoppel, sells them to a purchaser having full knowledge of the facts, any recovery 
by the latter in a suit on the bonds is limited to the amount he has paid for them. 
y Boest v. Rural Independent School District, 132 Fed. Rep. 514 (Circ. Ct., N. D. Ia.). 
See NOTES, p. 302. 


FEDERAL CouRTS — JURISDICTION — THE UNITED STATES A PARTY. — A federal 
statute required every contractor for public works to execute a bond to the United 
States conditioned upon performance of the contract and upon payment of persons 
supplying materials, and further provided that any one supplying materials might sue 
on this bond to his own use in the name of the United States. A materialman Fought 
an action under this statute. e/d, that since the United States is a real party, the 
federal courts have jurisdiction. United States v. Churchyard, 132 Fed. Rep. 82 (Circ. 
Ct., Dist. of R. I.). 

The court decided that through its assumption of a public duty to protect material- 
men, the position of the United States as a party was analogous to its position in those 
cases which hold that though entirely without pecuniary interest, the United States, 
because of its public obligation to protect patents, may maintain a bill to set aside a 
patent obtained by fraud. United States v. Bell Telephone Co., 167 U.S. 224. But in 
the patent cases the United States is the real party suing, often undertaking the suit 
on its own initiative, for the benefit of no Cc person. United States v. Bell 
Telephone Co., 128 U.S. 315. Andif the suit be solely for the benefit of a third person, 
jurisdiction will be refused. See United States v. San Jacinto Tin Co., 125 U. S. 273. 

n the principal case the United States is not really suing; it possesses no initiative, 
and the suit is always for the benefit of a third party. Therefore, since the federal 
courts assume jurisdiction on the basis of the real, rather than the nominal parties to 
an action, two other decisions in which jurisdiction was denied seem to have reached 
the better result. Uvited States v. Hi , 102 Fed. Rep. 2; United States v. Sheri- 
dan, 119 Fed. Rep. 236. 


HIGHWAYS — ESTABLISHMENT — USE UNDER A MISTAKE AS THE BASIS OF A 
PRESCRIPTIVE RIGHT.— Through a mistake in location a highway was for some dis- 
tance laid out fifty-seven feet south of a section line along which it was authorized to 
run, and was maintained and used for more than twenty years. /7e/d, that a right of way 
by prescription has not been created. Shandine v. Wiltsie, 78 Pac. Rep. 436 (Kan.). 

Been the question whether possession under a mistake constitutes adverse user the 
authorities are not altogether in accord. It may be granted that one who holds prop- 
erty provisionally, clearly intending to claim only his own, gains no title, since his pos- 
session and claim of right do not correspond. See Grim v. Murphy, 110 Ill. 271. But 
when a party, though under a mistake, lays claim to land and uses it as his own, the re- 
quirements of a prescriptive right would seem to be fulfilled, as well as if he knew the 
land belonged to another. ales v. Pidgeon, 129 Ind. 548; see Moore v. Wiley, 44 Kan. 
736. The present case appears to come within the latter principle. Landers v. Town 
a Whitefield, 154 Ul. 630. Several cases of the sort, however, agree with the court that 
while the public use the actual way, their claim is only to a way along the true line — 
a somewhat difficult conception — or go upon the broad ground that possession under 
a mistake is not adverse. State v. Welpton, 34 Ia. 144. 


HIGHWAYS — INJURIES FROM OBSTRUCTIONS — LIABILITY OF STREET RAIL- 
way. — The operatives of the defendant’s car, finding an obstruction which had been 
unlawfully placed upon the track, moved it a sufficient distance to allow the car to 
pass. Shortly afterwards the plaintiff was injured by riding into it in the darkness. 
Held, that the defendant owed no duty to the plaintiff to remove the obstruction from 
the highway. Howard v. Union Ry. Co., §7 Atl. Rep. 867 (R. L.). See Norss, p. 303. 


INDIANS — PowER OF GOVERNMENT AGENT TO CoLLECT TAx LEVIED BY IN- 
DIAN TRIBE.— Acts of Congress and a treaty denied to an Indian tribe any jurisdic- 
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tion over white persons and their property, but provided that white persons not 
authorized by the Indians to remain should be considered intruders, who might be 
removed e government agents unless they were in possession of town lots. Upon 
refusal of the plaintiffs, who owned such lots, to pay a trading-license imposed by the 
Indian tribe, the defendant, a government agent, closed their place of business. edd, 
that the defendant’s action will not be enjoined. Buster & Jones v. Wright, 82S. W. 
~~ 855 (Ind. T.). 

he defendant’s action can hardly be supported as a legal collection of a tax, since 
the tribe had jurisdiction over neither the persons nor the property taxed. Zhe Mew 
York Indians, 5 Wall. (U. S.) 761. Furthermore, although the treaty expressly gave 
the Indians the right to designate who should reside in their territory, and although 
they withheld permission from the plaintiffs because of their failure to pay the trading 
license, there seems on the face of the statute no way of enforcing the treaty provisions 
against the plaintiffs, since the remedy provided by removal could not be used against 
a town resident. But the Indian agent had power to regulate intercourse with the 
Indians. In closing the plaintiffs’ place of business, then, he was not acting as a col- 
lector of taxes, but was making a reasonable use of his powers, as such agent, to en- 
force the treaty. And this he should be allowed to do by any means not expressly 
prohibited by statute. 


INTERPLEADER — EFFECT OF PRIOR DECREE IN FAVOR OF ONE DEFENDANT. — 
The plaintiff’s creditor made two assignments of his claim. The plaintiff then brought 
a bill of interpleader against the first assignee and a judgment creditor of the second 
assignee, who had obtained a decree requiring the plaintiff to pay him the amount of 
the claim after both had learned of the first assignment. e/d, that the bill will lie, 
since the plaintiff’s laches did not mislead the claimant who obtained the decree. 
City of New York v. Cody, 44 N. Y. Misc. 270. . 

An interpleader must ordinarily be sought before either claimant has obtained a 
judgment, smce otherwise the petitioner would have two opportunities to litigate one 
of the claims against him. Holmes v. Clark, 46 Vt. 22. No previous case has been 
found in which an interpleader was sought after a decree in equity, but as an interpleader 
after decree would give the plaintiff the same unfair advantage as after judgment, it is 
submitted that the same rule should apply in both cases. In a few instances where the 
plaintiff has an excuse for not having brought his bill sooner, this general rule does not 
apply. Lozier’s Executors v. Van Saun’s Administrators, 3 N. J. Eq. 325; Cannon v. 
Kinney, t Smed. & M. Ch. (Miss.) 555. But after judgment or decree, he is prima facie 

ilty of delay, and ought not to be allowed to file a bill without satisfactorily explain- 
ing his failure to file it before. Cf Cornish v. Tanner,1 Y. & J. 333. The plaintiff 
in the principal case knew of the first claim before his liability became fixed by the 
decree, and in allowing him to bring his bill after that time the decision seems to be 
making a questionable exception to the general rule. 


UDGMENTS — FOREIGN — DECREE OF ADOPTION OBTAINED BY FRAUD. — In an 
action in the state of Washington to quiet title, the case turned on whether the defend- 
ant was the adopted child of the plaintiff. The latter declared that, by the law of Iowa, 
where it purported to have taken place, the adoption was void, because induced by 
false representations that the defendant’s natural mother was dead. AHée/d, that a 
demurrer to the declaration must be sustained. mes V. Fames, 35 Wash. 655. 

In Iowa, adoption is accomplished by filing, in the office of the county recorder, an 
instrument signed by the adoptive, and, with some exceptions, the natural parents of the 
child. Code of Iowa, 1897, §§ 3251, 3252. This Jaw not having been properly set 
forth in the declaration, the court assumed that Iowa law was the same as that of Wash- 
ington, under which adoption is by decree of the Superior Court. Such a decree is 
held to take effect iw rem upon the child, and is valid in other jurisdictions. Van 
Maitre v. Sankey, 148 Ul. 536. The Supreme Court of Washington might possibly, 
on anyon reverse a decree of adoption by the Superior Court on the ground that 
fraud had been practised in obtaining it. See Booth v. Van Allen,7 Phila. (Pa.) gor. 
But granting the power of an Iowa court to consummate adoptions of extra-terri- 
torial validity, and assuming a formal decree by such a court, the Washington tribu- 
nal could hardly disregard it on the ground that facts had been suppressed, when it was 
younscased although the Iowa Supreme Court, according to Washington law, might have 

one so. 


UDGMENTS — WHAT CONSTITUTES — DECREE OF FORECLOSURE. — The Kansas 
civil code provides that, unless execution be sued out within five years from the date 
of any judgment, the judgment shall become dormant, and shall cease to operate as a 
lien on the estate of the judgment debtor. é/d, that a decree of sale of real estate 


316 HARVARD LAW REVIEW. 


under foreclosure ings is a judgment within the meaning of the section. <il/en 
v. Nebraska, etc., Co., 78 Pac. Rep. 159 (Kan.). 

The principal case overrules a very recent Kansas case, which in its turn had over- 
ruled a still earlier one, decided in 1870. Cf. Watson v. Keystone Ironworks Co., 74 
Pac. Rep. 269; Zhe State v. McArthur, 5 Kan. 280. Section 10 of the Kansas code 
abolishes the distinction between actions at law and suits in equity, and section 395 
defines a judgment as “ the final determination of the rights of the parties in an action. 
These sections would appear to be conclusive of the matter, and in other code states 
similar provisions are so taken. Stout v. Macy, 22 Cal. 647. The opposite construction 
depends on the ngsrs, Ba an Ohio case. Cf Beaumont v. Herrick, 24 Oh. St. 445. 
This case, however, may be explained on the — that the Ohio code provided no 
execution applicable to a foreclosure decree. The Kansas statute provides, to be sure, 
for the extinguishment of the judgment lien as well as for the dormancy of the judg- 
ment ; and it might be argued that, since a foreclosure decree confers no lien, such a 
decree does not fall within the statute. See Butt v. Maddox,7 Ga. 495. The more 
liberal construction seems, however, fully justified on a fair interpretation of the 
various sections. 


LANDLORD AND TENANT— REPAIR AND USE OF PREMISES— DuTY TO WARN 
TENANT OF HIDDEN DANGERS. —- A landlord leased part of a building to the plaintiff. 
Before the time fixed for entry he discovered hidden defects in parts of the building 
not leased to the plaintiff which made the building unsafe, but said nothing to the 
tenant, who entered. Soon after, the municipal authorities compelled the taodiond to 
demolish the building, and the tenant sued him for damage to his goods and fixtures 
caused by the enforced removal. Hée/d, that the tenant may recover, as the damage 
was the natural consequence of the maintenance of a public nuisance by the landlord. 
Steefel v. Rothschild, 179 N. Y. 273. 

A man is liable for the natural and proximate consequences of his acts, and the 
causal connection is not broken by the rightful act of a third person, if such act was 
probable. Harrison v. Berkley, 1 Strobh. (S.C.) 525; Radway v. Briggs, 37 N. Y. 
256. As the enforced abatement of a public nuisance is a probable consequence of 
committing it, the damages here were the proximate result of the landlord’s iNegal act. 
It follows that, since a private individual may recover for particular damage, direct or 
consequential, caused by the existence of a public nuisance, the decision of the court 
is sound. See Lansing v. Smith, 4 Wend. ( . Y.) 9,25. It might be put on a broader 
ground, however. The tenant of a part of premises may move out and need pay no 
subsequent rent if a defect is discovered in a portion not under his control, which 
renders his portion unfit for occupancy.’ Sully v. Schmitt, 147 N. Y. 248. It would 
seem, therefore, that the landlord’s failure to disclose the hidden defects defrauded the 
tenant of his right not to enter, and would make him liable for damages naturally 
resulting. Cf Maywood v. Logan, 78 Mich. 135. 


LEGACIES AND DEVISES— VOID OR VOIDABLE— LEGACY UPON SECRET TRUST FOR 
Witness. —The testator willed his personal estate to the plaintiff under a secret, oral 
trust for five beneficiaries, among them a witness to the will. The English Wills Act 
annulled legacies and devises given by a will to witnesses thereof. e/d, that the 
ree oC 0) forfeit her right under the secret trust. O’Brien v. Condon, 38 Ir. L. T. 
252 (Ir., Ch. D.). 

" trust in favor of a witness would probably be void if expressed in the will. See 
Holdfast v. Dowsing, 2 Stra. 1253. The English law, in opposition to the principal case, 
has dealt in the same manner with a secret trust. J re Fleetwood, L. R. 15 Ch. D. 

, 609. The court here goes upon the ground that the interest of the witness is not, 
in the meaning of the statute, a legacy een by the will, but is even contrary to its ex- 
ress provisions. No American cases have been found upon this question. But it has 
en held that a charity which is the beneficiary of a secret trust does not take under 
the will so as to exempt the legacy from taxation. Cullen v. Attorney-General, L. R. 1 
H. L. 190; see Matter of Edson, 38 N. Y. App. Div. 19. This reasoning seems tech- 
nically correct, and is perhaps unobjectionable in its results. The statute aims only to 
deprive a witness of such interest in the testator’s estate as would make him incompe- 
tent; and an interest not mentioned in the instrument, and of which the witness is 
ignorant, as here, could not affect his ns aa Where the trust was known to the 
witness a different result might be reached. 


MASTER AND SERVANT—DvuTY OF MASTER TO PROVIDE SAFE APPLIANCES — 
ConTRACTS LIMITING LIABILITY. —In his contract of service with an express com- 
pany, the plaintiff, its employee, agreed to assume all risks of injury, whether occasioned 

y the negligence of the company or otherwise. The plaintiff was injured through the 
company’s negligence in furnishing a defective appliance. He/d, that he may recover, 
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as the contract is against public policy and void. Johnson v. Fargo, 90 N. Y. Supp. 


725. 
The law of New York upon this point has been doubtful. Cf Purdy v. Rome, etc., 
R. R. Co, 125 N. Y. 209; Shepard v. New York, etc., R. R. Co, 18 N. Y. Supp. 665. 
An Ohio statute similar to the rule announced by the principal case has been held un- 
constitutional as impairing the right of freedom to contract. Shaver v. Pennsylvania 
Co., 71 Fed. Rep. 931. But although that right should be jealously safeguarded, ina 
_ case where it strongly contravenes the interest which the state has in the lives, health, 
or safety of its citizens, a statute te protect persons whose unequal position renders 
self-protection impossible would seem constitutional. See Holden v. Hardy, 169 U. S. 
366. Contracts to waive the protection afforded by Employers’ Liability Statutes 
against negligence of fellow-servants are enforced in England. Griffiths v. Earl 
dley, 9 Q. B. D. 357. In this country, however, they are held to be against public 
policy. Lake Shore, etc., Ry. Co. v. Spangler, 44 Oh. St. 471. Public interest would 
seem to condemn more strongly contracts which encourage the master’s own negligence 
than those which limit his liability for negligence of co-employees. ‘The principal case 
proceeds upon the same policy as these similar cases ; is in harmony with the trend of 
modern legislation; and, in view of the necessities of present industrial conditions, its 
pong . salutary. The weight of authority is in accord. oesner v. Hermann, 8 Fed. 
ep. 782. 


NEw TRIAL —GROUNDS FOR GRANTING — IMPROPER CONDUCT OF COUNSEL. — 
In a suit for personal damages by the defendant’s employee, the plaintiff’s counsel, 
after being allowed to show that the defendant was insured against liability, asked him 
if the insurance company would pay his lawyers. This question was not allowed. 
oat og: A defendant is entitled to a new trial. Jverson v. McDonnell, 78 Pac. Rep. 
202 (Wash.). 

One of the grounds of the decision is that it is reversible error to ask a question as 
to the defendant’s liability insurance, even though the objection to the question is sus- 
tained. It is true that if a defendant is insured, evidence of that fact should not be 
admitted. Sawyer v. Arnold Shoe Co.,90 Me. 369. If, after objection, the plaintiff’s 
lawyer is allowed to state the fact to a juror, it is reversible error. George A. Fuller 
Co. v. Darragh, tot Ill. App. 664. And there will be a reversal of the plaintiff’s judg- 
ment if his counsel A bea in asking questions to bring forth such fact when the court 
has sustained an objection to similar questions. Manigold v. Black River Traction 
Co., 80 N. Y. Supp. 861. But the argument that a judgment should be reversed | 
because the jurors have by inference learned of a fact which they should not know 
when there has been neither wrong ruling by the court in reference thereto nor mis- 
conduct of counsel or jury, is believed to go far beyond present authority. 


SALES — RIGHTS AND REMEDIES OF BUYERS AND SELLERS — SPECIFIC PERFORM- 
ANCE AT Law. — A purchaser refused an article manufactured on his order. Aé/d, 
that the vendor may, at his election, retain the property for the purchaser, and recover 
the contract price as the measure of his damages. <Kinkead v. Lynch, 132 Fed. Rep. 
692 (Circ. Ct., Dist. of Nev.). See Nores, p. 298. 


TITLE, OWNERSHIP, AND PossESSION — FINDING Lost Goops— LAND OWNER’S 
RIGHT TO CHATTELS FOUND ON HIS LAND. — The lessee of land found a quantity of 
gold-bearing quartz buried in the soil ina sack. é/d, that it belongs to the owner of 
the land and not to the finder. Ferguson v. Ray, 77 Pac. Rep. 600 le 8 

The rule that the finder of lost property keeps it as against everybody but the true 
owner was based on the reason that in order to defeat the finder’s possession the 
claimant must show a prior possession or title. Bridges v. Hawkesworth, 21 L. J. 75. 
Without considering at a any doctrine of possession, the American courts, follow- 
ing authority, have generally held that the finder keeps the property no matter where 
it isfound. Durfee v. Jones, 11 R. 1. 588; Hamaker v. Blanchard, 90 Pa. St. 377. A 
late decision in Oregon, apparently overruled by the principal case, is to that effect. 
Danielson v. Roberts, 74 Pac. Rep. 913 (Ore.); see 17 Harv. L. Rev. 425. The 
English courts hold that control of a chattel, though its existence be unknown, 
coupled with an intent to exclude others from unauthorized interference, constitutes 
possession. Upon that theory they give articles found in private land to the owner 
thereof, as a possessor prior to the finder. Z/wes v. Brigg Gas Co., L. R. 33 Ch. D. 

62; South Staffordshire Water Co. v. Sharman, [1896] 2 Q. B. 44. The present case 
ollows these English decisions. If the intent necessary for possession be a positive 
intent to exercise the control for one’s self, the American: cases are right, for the 
finder is, in general, the first party succeeding the loser to have that intent. 
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Torts — LIABILITY OF MAKER OR VENDOR OF CHATTEL TO THIRD PERSONS 
INJURED BY ITS UsE.—The defendant contracted to keep in repair the vans of a. 
mineral water company. This he did so negligently that a van broke, injuring its 
driver, who brought suit against him in tort. Ae/d, that the plaintiff may not recover, 
“3 A) defendant owes him no duty of care. LZarl v. Lubbock, 21 T. L. R. 71 (Eng., 


For a discussion of the principles involved, see 6 HARV. L. REV. 261. 


TRADE MARKS AND TRADE NAMES — MARKS AND NAMES SUBJECT OF OWNER- — 
SHIP — PERSONAL NAMES.— The plaintiff had for years been selling in bottles a 
cement known as “ Van Stan’s Stratena Cement.” ‘The defendant, Van Stan, in a 
neighboring place of business, sold cement in similar bottles labelled “Van Stan’s 
Cement,” with intent to trade and thereby trading on the plaintiff’s reputation. e/d, 
that the defendant will be enjoined from using the name “Van Stan’s Cement” in 
labelling and exposing his goods for sale. Van Stan’s Stratena Co. v. Van Stan, 58 
Atl. Rep. 1064 (Pa.). 

For a discussion of the principles involved, see 18 HARV. L. REV. 56. 


TRuUsTts—CEsSTUI’s INTEREST IN THE RES— APPORTIONMENT OF LOSS BF- 
TWEEN TENANT FOR LIFE AND REMAINDERMAN. —A fund, held in trust to pay the 
income to a cestud for life, was invested in a mortgage. The interest was irregular] 

aid, and ultimately the security was realized at a considerable loss. Upon a bill 
brought by the life tenant for arrears of interest, it became necessary, in apportioning 
the amount received, to determine whether payments made to him before the loss 
should be taken into consideration: e/d, that the proceeds should be divided be- 
tween principal and interest in the proportion that the original fund bears to the 
arrears of interest, without reference to any sums received by the cestu: for life. Jn re 
Atkinson, 53 W. R. 7 (Eng., Ch. D.). 

On the question here raised, the American courts agree with the present decision. 
Hagan v. Platt, 48 N. J. Eq. 206; Parsons v. Winslow, 16 Mass. 361. ‘The English 
authorities, however, are in conflict. One line of decisions holds that such payments 
should be added to the net proceeds, and this total sum divided between the two 
estates in proportion to what each would have received, had there been no loss. 
In re Foster, 45 Ch. D. 629. Other decisions uphold the principal case. Jn re Moore, 
54 L. J. Ch. 432. The defect of the former rule is that a life tenant, having rightfully 
received payments, might by that method of apportionment get nothing, or even be 
required to refund ; but it is clear that such payments, being made in accordance with 
the trust, cannot be recovered. Logic certainly is with the contrary position, that the 
loss ought to affect only such claims as are still unsettled at the date thereof. The 
rule of Jz ve Foster should be applied only where the loss occurs after a breach of 
trust, when it becomes necessary to place the parties as nearly as possible in the posi- 
tion occupied at the time of the default. Cf. /n re Bird, [1901] 1 Ch. 916. 


BOOKS AND PERIODICALS. 


I. LEADING LEGAL ARTICLES. 


THe Doctrine OF STARE Decisis. — The appalling multiplication of our 
law reports has furnished the text for much discussion of a situation of uni- 
versally admitted gravity. The latest deliverance on the subject is of an ultra- 
a9 tinge. In a recent number of the Michigan Law Review Mr. 

dward B. Whitney comes out squarely with the prophecy that “within the 
lifetime of men already admitted to the bar ” the doctrine of stare decisis will 
have been avowedly abolished, and the Continental method of treatment of judi- 
cial decisions substituted therefor. The Doctrine of Stare Decisis, by Edward 
B. Whitney, 3 Mich. L. Rev. 891 (Dec., 1904). 


1 A paper read at the section of Private Law of the Congress of Arts and Science, 
at St. Louis, September, 1904. 
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The efficiency of our system of judge-made law a ppc the author begins 
by pointing out, on the thorough familiarization by both counsel and court with 
all the precedents bearing on the issue, and on the exhaustive discussion of 
them in argument. Accordingly, as the law grows and precedents multiply, 
there is required “a greater expenditure of time at four different points — in the 
preliminary preparation by counsel, in the oral argument, in the court’s subse- 

uent examination of the authorities, and in their discussion in the opinion.” 

ut such to-day is the press of business both in and out of court that “instead 
of expending more time all parties expend less.” The result, in the more crowded 
federal and state courts, is already apparent. ‘It is increasingly common to 
hear successful practitioners say that they find less attention given now to prece- 
dent than egret A A symptom of the breakdown, it is asserted, is perceivable 
in a growing tendency of the courts to rely on dicfa and on general statements 
of law in text-books and encyclopedias. 

The futility of remedies that look merely to the curtailment of opinion- 
writing is obvious, as Mr. Whitney observes. The suppression of dissenting 
opinions, the official publication of only the more important decisions, or the 
omission altogether of written opinions at the court’s discretion, —all such 
remedies are at best mildly palliative, and generally entail “a partial abandon- 
ment of the very advantage which we ate heen taught we possess over other 
systems of jurisprudence.” The only suggestion which seems to the author to 
offer any promise of practical relief is that of a sort of common law index expur- 
gatorius, —a legislative list of decided cases to which the doctrine of stare 
decisis should no longer be applied. But even for this plan no particular 
enthusiasm is manifested. 

As to codification, Mr. Whitney’s position is rather interesting. Admitting 
freely the failure hitherto of all efforts in that direction to reduce the volume of 
appeals, and seemingly attributing the cause to the ineradicable perversities of 
human nature, he nevertheless cherishes the faith that when the situation has 
become sufficiently acute, a great school of codifiers will arise, whose work, 
with the backing of a united bar, will be forced, ungarbled by amendment, 
through the recalcitrant legislatures. 


CORPORATIONS IN THE DISTRICT OF COLUMBIA. — Has acorporation organ- 
ized under the provisions of the “ Code of Laws for the District of Columbia,” 
if sued in a state court, the right of removal of the case to a federal court ? 
This is the principal question which Mr. Fred Dennett of the District of 
Columbia Bar attempts to answer in a recent article. Corporations in the 
District of Columbia, 32 Wash. L. Rep. 758 (Nov. 25, 1904). The writer’s 
views are, briefly stated, as follows. As between individuals one of whom is 
a citizen of the District of Columbia this right of removal to a federal court 
on the ground of diversity of citizenship does not exist. Hepburn v. Elizey, 
2 Cranch (U. S.) 445. There can, however, be no such citizenship of a cor- 
poration in the District of Columbia as to bring it within the inhibitions laid 
down in this case, since in the United States a corporation can be created 
only by a sovereign power, and there is no sovereign power, and therefore no 
power of creation of corporations, in the District of Columbia. Congress in 
exercising its constitutional legislative authority over the District of Columbia 
acts, not in a separate capacity as a local legislature, but as the legislative body 
of the United States, its enactments being limited in application to the terri- 
tory established as the seat of government. Cohens v. Virginia, 6 Wheat. 

U.S.) 264, 424. The “Code of Laws for the District of Columbia ” is there- 
ore federal legislation, and any corporation organized thereunder is a corporation 
organized under the laws of the United States. The final conclusion from 
this is that any suit to which such a corporation is a party necessarily involves 
a federal question, and on this ground there exists in every case the right of 
removal to the federal courts. 

Whatever may be the logic of the writer’s first contention, it does not seem to 
bear materially upon his conclusion ; for, even if a contrary view were adopted 


| 


“ous parties intereste 


320 HARVARD LAW REVIEW. 


in regard to the citizenship of District of Columbia corporations, it would 
obviously not prevent the removal of a cause on the broader ground of a federal 
question being involved. That this would be a proper ground for removal in 
cases turning on a proper interpretation of the act of Congress creating the 
corporation is evident. But it is hard to understand how all suits to which the 
corporation is a party can be said to arise under Jaws of the United States. 
What federal question is involved, for example, in an ordinary tort action 
brought against the corporation in a state court? Nevertheless the writer’s 
conclusion in its broad form seems to be established by the authorities. 
Pacific R. R. Removal Cases, 115 U.S.2; Butlerv. National Home, 144 U.S. 
64, 66. National banks present only an apparent exception, as the right of 
TerU. S 6 there been expressly limited by act of Congress. Ex parte Jones, 
I . S. 691. 


Locus or SALes C. O. D.— In the case of a shipment of goods through a 
carrier C.O. D., the — arises as to where the sale takes place. One 
group of decisions holds, according to the Pennsylvania rule, that title passes 
to the vendee at the point of shipment, possession alone being retained, under a 
vendor’s lien. Another group, following the Vermont rule, holds that in such 
cases the sale takes place and title is transferred only at the place of ultimate 
destination, on payment of the price and delivery of the goods. There are 
several instances in which this question’ is of vital importance, as in deter- 
mining which jurisdiction may take cognizance of the validity of the sale; in 
deciding the criminality of the vendor in case of sales prohibited in one place 
but allowed in the other; in ascertaining the place of prosecution when such 
sales are criminal under the laws of both jurisdictions; and in determining the 
person upon whom the loss shall fall in case of injury or destruction of the 

ds in transit. The subject is interestingly presented in a recent article in 
the Columbia Law Review. Zhe Locus of Sales C.O.D., by Charles Noble 
Gregory, 4 Columbia L. Rev. 541 (Dec. 1904). The writer makes a lengthy 
and careful review of the decisions in point, showing that the decided weight of 
authority supports the rule that title pos upon delivery to the carrier. This 
is not only more in harmony with the general law of sales, but it completel 
carries out the intention of the parties by giving the vendor security, and still 
passing title and, along with it, the risk, to the vendee. The Vermont rule, on 
the other hand, is objectionable in that it subjects consignors to criminal prose- 
cution under a strained presumption as to their knowledge of laws in force at 
remote points. It tends to hamper many large and useful branches of trade, 
for it makes dealers hesitate to ship any commodity C. O. D. the sale of which 
has ever been placed under restriction, without first carefully informing them- 
selves as to the statutes and even the local ordinances in force at the point of 
destination. It bears more heavily upon the small dealers without established 
credit, to whom shipments are most frequently made C. O. D., than upon large 
dealers whose credit is established. And finally the Vermont rule is based 
upon the erroneous supposition that the carrier in this class of cases is exclu- 
sively the agent of the consignor. The writer concludes by suggesting a 
clause embodying the substance of the Pennsylvania rule for incorporation in 
the proposed “ Draft of an Act Relating to the Sale of Goods.” 


NECESSITY FOR TRANSFER OF STOCK ON BOOKS OF CoMPANY.— In view 
of the rapidly increasing wealth, magnitude, and number of corporations, and 
the prevalent Linbonas practice of using the stock as collateral security on which 
to obtain credit, the ve as to the respective rights and duties of the vari- 

in its transfer is one of constantly growing importance. 
The Central Law Journal presents a carefully prepared article in point. 
What Constitutes a Complete Transfer of Stock as against Third Partwes, by 
Romney L. Willson, 59 Cent. L. J. 448 (Dec. 2, 1904). The author calls atten- 
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tion to the mass of confused and conflicting decisions resulting from the vary- 
ing relative weight given two opposing tendencies, the demand for greater 
facility of transfer in the business world on the one hand, and the desirability of 
better protection and assurance by means of registration on the other. Accord- 
ing to the trend of decisions the dona fide conveyance of stock certificates to a 
purchaser for value or to a pledgee is valid as against a subsequent judgment 
creditor without notice, even though there has been no actual transfer on the 
books of the company. The argument advanced in support of this position is 
that stock-certificates should be treated more in the nature of negotiable instru- 
ments, and that to require the purchaser or the pledgee to record transfers upon 
the company’s books would be an inconvenience. But there are strong objec- 
tions to considering stock-certificates in this light, for their ownership carries 
with it liability to assessment and right to vote as well as the benefit of divi- 
dends, so that it is very essential for the corporation to know who are its share- 
holders, — so essential, in fact, that companies make all transfers on their books 
and issue new certificates without charge, rendering the hardship to the indi- 
vidual much less than that to which a vendee or mortgagee of realty is subjected 
by the recording acts. Therefore the interest of the corporation is in harmony 
with the policy of the law, that the transfer of such property as stock, which is 
hard to trace, easy to secrete, and therefore readily available for secret trusts 
and frauds, should be accompanied by some formal act such as registration on 
the books of the company to give notice of the true ownership. This would 
render difficult a disposition of stock in fraud of creditors, and would prevent 


the seller or pledgor from obtaining a fictitious credit by means of an apparent 
ownership. 


APPEALS ON MATTERS OF FEDERAL JURISDICTION. HY. B. Higgins. 2 Common- 
wealth L. Rev. 3. 

ie og TRIBUNALS FOR THE COLONIES. Robert Stout. 2 Commonwealth L. 

ev. 3. 

wi ae OF RELEASES IN PERSONAL INJuRY CasEs. Cyrus J. Wood. 59 Cent. 
L. J. 404. 

BuRDEN IN CRIMINAL CASES. &. Srinivasa Aiyangar. Discussing Indian law and 
English authorities on burden of proof. 1 Crim. L. J. of India 235. 

CODIFICATION DU DroIT INTERNATIONAL PRIVE, La. 7. M. C. Asser. An ac- 
count of a conference held at The Hague, including the text of the agreement then 
adopted to be submitted to the powers. 6 Rev. de Droit Internat. 516. 

COMPULSORY VACCINATION. Anon. 8 L. Notes (N. Y.) 405. 

oe IN THE District OF CoLumBIA. Fred. Bennett. 32 Wash. L. Rep. 

ee supra. 

CRIMINAL LAW AS AFFECTED BY COMMONWEALTH LEGISLATION. Charles T. 
Russell, 2 Commonwealth L. Rev. 14. 

noes oF STARE Decisis, THE. ZLdward B. Whitney. 3 Mich. L. Rev. 89. 

ee supra. 

ErFFect OF LETTERS OF ADMINISTRATION OBTAINED PENDENTE LITE, THE. 
Anon. Discussing the question of their relation back. 49 Can. L. J. 836. 

GuUERRE Russo-JAPONAIS ET LE Droir INTERNATIONAL, La. Nagaoha. 
Reviewing the conduct of Japan throughout and justifying it. 6 Rev. de Droit 
Internat. 461. 

INTERFERENCE WITH BUSINESS AND COMMERCIAL RELATIONS BY THIRD PARTIES. 
Wm. H. Warren. Discussing boycotts and kindred practices. 49 Can. L. J. 794. 

Is THERE A FEDERAL PoLiIcE PowER? Paul Fuller. Showing the origin and the 
extent of federal police ag and the measure in which its exercise has super- 
seded the police power of the states. 4 Columbia L. Rev. 563. 

JupictaL History oF INDIVIDUAL LipEeRTy, THE. XI. Van Vechten Veeder. 
16 Green Bag 725. 

Law IN THE LOUISIANA PuRCHASE. William Wirt Howe. A short historical treat- 
ment of the introduction and development of law in the Louisiana Purchase. 14 
Yale L. J. 77. 

LIABILITY OF TELEGRAPH COMPANIES FOR NEGLIGENCE IN THE TRANSMISSION 
AND DELIVERY OF MessacGrs. V., VI. Graham B. Smedley. 10 Va. L. Reg. 587. 

Locus oF Sauzs C, O. D., THE. Charles Noble Gregory. 4 Columbia L. Rev. 541. 
See supra. 
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O_p Common LAW AND THE NEw Trusts, THE. Ditlew M. Frederiksen. Argu- 
ing that the old common law relating to monopoly should be applied to-day irre- 
spective of combination. 3 Mich. L. Rev. 119. 

Otp RoMAN LAW AND A MODERN AMERICAN CopkE, THE. Joseph H. Drake. 
Comparison of the recent Porto Rico Code with the Spanish civil code formerly 
in force. 3 Mich. L. Rev. 108. 

PRESUMPTIONS OF DEATH AND OF SURVIVORSHIP AND PROOF THEREOF. S. S. 
Merrill. 59 Cent. L. J. 464. 

PROBLEMS OF INTERNATIONAL Law, Some. Charles Noble Gregory. Discussing 
questions arising in the Russo-Japanese war. 14 Yale L. J. 82. 

PROBLEMS OF ROMAN LEGAL History. Munroe Smith. Comparing the develop- 
ment of the common law with that of the Roman Law. 4 Columbia L. Rev. sr 


‘PROBLEMS OF THE RESTRAINT OF TRADE DoctTRINE. I.,11. Anon. 49 Sol. J. 


49. 

QUESTIONS OF INTERNATIONAL LAW ARISING FROM THE RuSSO-JAPANESE WAR, 
Some. VII. Amos S. Hershey. 16 Green Bag 744. 

TrusTs CONTRARY TO THE POLICY OF THE Law. A. A. Marsh. An enumeration 
of the various instances of invalid trusts. 24 Can. L. T. 395. 

WHAT CONSTITUTES A COMPLETE TRANSFER OF STOCK AS AGAINST THIRD 
Persons. Romney L. Wiltson. i? Cent. L. J. 448. See supra. 

WHEN AND IN WHAT CASES WILL PAROL EVIDENCE BE ADMITTED TO SHOW THE 
agp CONSIDERATION FOR A WARRANTY DEED. Walter J. Lots. 59 Cent. 

423. 


Il. BOOK REVIEWS. 


CurrENT Law. A Complete Encyclopedia of New Law. Volumes I. and II. 
Edited by George Foster Longsdorf and Walter A. Shumaker. St. Paul, 
Minn.: Keefe-Davidson Company. 1904. pp. x, I-1208; xviii, 1209- 
2195. 4to. 

One ve the marked characteristics of the busy age in which we live is the 
demand insistently made in every branch of human activity for time-saving 
devices. That the demand in the legal profession has not found an adequate 
response the present universally crowded condition of court dockets amply tes- 
tifies. Only radical measures, apparently, can relieve a situation which merely 

rows in complication with the rapid multiplication of reporter series. Thus 
te no solution seems to have been found. In the meantime any device which 
materially aids to bring some measure of order out of the chaos is warmly 
received by the profession. If, then, “ Current Law” proves to be a substan- 
tial > ramamene upon the familiar annual digests, its success is clearly 
assured. 

From an examination necessarily limited in character the claims made for it 
by its makers seem to be well founded. “Current Law” is a combination 
digest and encyclopedia covering all the current reported cases which appear in 
the United States. The law of the cases is stated in paragraphs like those of an 
encyclopedia, with foot-notes giving citations and distinctive facts wherever 
necessary. Frequently cases recognizing the same legal principle are classified 
in the foot-notes according to their facts. This plan enables the compiler to 
cite the same case frequently and to avoid an elaborate system of cross refer- 
ences, which is more or less confusing. Another valuable feature of the work, 
and one which distinguishes it from other annual digests, is the annotations 
in text-book style upon difficult points of law. The work is issued monthly as 
well as in Dound volumes at the end of the year. The various subjects are 
taken up in alphabetical order, beginning with A in the first and ending with 
Z in the last number of the year, each month’s issue being complete for a whole 
year upon the subjects treated. This plan has the apparent merit of enabling 
the compilers, by concentrating attention upon particular subjects, to do better 
work, and puts but slight accompanying inconvenience upon subscribers. These 
advantages appear on the surface. Whether or not they are intrinsic and sub- 
stantial, extended usage alone will demonstrate. 
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HANDBOOK OF THE LAW OF PUBLIC CORPORATIONS. By Henry H. Inger- 
soll. St. Paul, Minn.: West Publishing Co. 1904. pp. xvii, 738. 8vo. 

This book is one of the latest additions to the excellent Hornbook Series, 
which now numbers some thirty uniform treatises upon as many different legal 
topics. This series is rapidly becoming, not merely a complete library of ele- 
mentary text-books for the student, as it was primarily intended, but also a 
most convenient encylopedia for the use of the bar generally. 

The present volume follows the same general plan and method of treatment 
as its predecessors. It is divided into three distinct parts dealing respectively 
with the topics Quasi-Corporations, Municipal Corporations, and Quasi-Public 
Corporations. The first division treats of the characteristics, powers, and 
liabilities of counties, townships, and other analogous bodies. The second dis- 
cusses on similar lines the chartered municipal corporation proper, going much 
more fully, however, into its powers and duties than is attempted in the pre- 
vious section. This constitutes the largest and most veleabi portion of the 
work. The third division is a general outline of the status of some of the prin- 
cipal classes of public service corporations. This section, however, will be of 
value only as a most general summary, for the subject is by far too large a one 
to be condensed into the space of one hundred pages. It deserves treatment in 
a separate volume, 

No comment need be made upon the character of the discussions. The 
principles involved are carefully and concisely stated, and a very full collection 
of cases, including many recent ones, is made. It may be noted that nowhere 
in the volume are so-called charitable corporations in any way treated, although 
such corporations in many particulars come within the scope of its title. Most 
writers on private corporations also neglect this class, and the result is that it is 
difficult to find any adequate text-book treatment of the peculiar principles that 
govern the rights and liabilities of these bodies. It is suggested that such a 
topic be included in some future volume. As far as it goes, however, the 
present work is distinctly commendable. W. H. H. 


THE UNITED STATES AND THE STATES UNDER THE CONSTITUTION. By C. 
Stuart Patterson. Second Edition, with Notes and References to additional 
authorities by Robert P. Reeder. Philadelphia: T. & J. W. Johnson & 
Co. 1904. pp. xli, 347. 8vo. 

The powers er by the states to the federal ec have always 
been the subject of much dispute. On the one hand the states have sought 
jealously to guard their rights; on the other the emergencies growing out of the 
increasing complexity of our civilization have led to a more liberal interpretation 
of the powers conferred upon the United States by the Constitution. The 

uestions of law which accordingly arise from the relation of the states to the 

United States are of supreme importance, since on their correct determination 

depends the continuance of our present form of government. Where questions 

of this sort are concerned, a work which merely enables the lawyer readily to 
find the cases on the points on which he is interested may be of more value 
than the most elaborate treatise. At any rate, it is in the former respect that 
the present volume is likely to prove useful, for the text of the book is short, 
and little space is given to independent theoretical discussion. The author con- 
tents himself with clear and succinct statements of the law as laid down in the 

Supreme Court decisions, reasons being usually supplied by quotations from 

the opinion of the court. 

The excellent comment of the first edition, which was published in 1888, 
has not been departed from. The first chapter discusses broadly the relation of 
the states and territories to the federal government. The powers of the United 
States, taxation, and the regulation of commerce are then treated. Chapter V 
deals with the impairment of the obligation of contracts, Chapter X with the 
judicia] power, and in the last chapter are briefly discussed the results of federal 
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supremacy and the importance of preserving the rights both of the United 
States and of the States. The text is somewhat fuller than that of the first 
edition, and a considerable number of cases has been added. 


A COLLECTION OF PROBLEMS AND EXERCISES IN THE CIVIL AND Com- 
MERCIAL Law OF EGypt. By Maurice Sheldon Amos and Pierre 
Arminjon. Cairo: National Printing Department. 1904. pp. 145. 8vo. 

Since the law of Egypt is derived from the Code Napoleon and the tradi- 
tions of Continental Europe, it is but natural that legal instruction in that 
country should follow in general the methods pursued in France and other 

Continental countries, and should thus be confined almost wholly to a con- 

sideration by students of abstract principles without particular regard to con- 

crete problems. While, owing to the overshadowing importance of the Code 

Napoleon in the civil law and the lack of oc gig : force possessed by decisions 

of courts, it is perhaps expecting too much to look for the adoption in civil 

code countries of our own case system of legal study, yet it is certainly not 
unreasonable in us to hope that, in some form at least, the inductive, as 
opposed to the deductive method, will find an increasing use in all legal 
education. The present collection of problems and exercises seems to indi- 
cate that in Egypt at least such a change is coming about. The problems 
presented cover the entire range of the law, and seem calculated to stimulate - 
the student to enthusiastic effort. The exercises are in many cases difficult, 
reminding one forcibly of questions put in this country at law school and bar 
examinations. Occasional foot-notes with reference to the code and to decided 
cases put the students on the track of the solution of the more difficult problems. 

As a supplement to regular instruction or to private study the collection ought 

to prove a success. At any rate the student who is able at the end of his 

law course to answer readily all the two hundred and sixty-five questions 

a in the collection may surely be regarded as a fair master of Egyp- 

tian law. 


SELECTED CASES ON THE LAW OF BAILMENTS AND CARRIERS, including the 
Quasi-Bailment relations of Carriers of Passengers and Telegraph and Tele- 
phone Companies as Carriers. By Edwin C. Goddard. Chicago: Calla- 
ghan & Company. 1904. pp. xiil, 742. 8vo. 

A TREATISE ON THE LAW OF WILLS, including also gifts causa mortis and 
a Summary of the Law of Descent, Distribution, and Administration. By 
ag R. Rood. Chicago: Callaghan & Company. 1904. pp. Ixvi, 635. 

vo. 

ENGLISCHES STAATSRECHT mit Beriicksichtigung der fiir Schottland und Ir- 
land geltenden Sonderheiten. Von Julius Hatschek. 1 Band: Die Verfas- 
sung. Tiibingen: J.C. B. Mohr(PaulSiebeck). 1905. pp.xii, 669. 4to. 

THE PUBLICATIONS OF THE SELDEN Society. Volume XVIII. For the 
ear 1904. Borough Customs. Volume I. Edited by Mary Bateson. 

ndon: Bernard Quaritch. 1904. pp. lix, 356. 4to. 

THE, LAw oF FOREIGN CORPORATIONS and Taxation of Corporations, both 
Foreign and Domestic. By Joseph Henry Beale, Jr. Boston: William J. 
Nagel. 19¢4. pp. xxvi, 1149. 8vo. 

HANDBOOK OF JURISDICTIONS and Procedure in United States Courts. By 
Robert M. Hughes. St. Paul, Minn.: West Publishing Co. 1904. pp. 
xviii, 634. 8vo. 

OsGoopE HALL. Reminiscences of the Bench and Bar. By James Cleland 
Hamilton, with illustrations. ‘Toronto: The Carswell Company, Limited. 
1904. pp. xii, 196. 4to. 

OUTLINES OF THE LAW OF BAILMENTS AND CARRIERS. By Edwin C. God- 
dard. Chicago: Callaghan & Company. 1904. pp. xiv, 250. 8vo. | 
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